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REPORT 



The undersigned, members of the commission for reducing so much 
of the common law as relates to crimes and punishments and 
the incidents thereof, to a written and systematic code, 

REPORT 

The following Penal Code. This code embraces the preliminary 
general provisions and the definition of the various descriptions of 
crimes, and the assignment of punishments, and covers the subjects 
of the first title of the fourth part of the Revised Statutes, consisting 
of chapters one hundred and twenty-three to one hundred and thirty- 
three, inclusive ; and is intended to comprehend all the provisions 
of those eleven chapters, together with the common law applicable 
to the same crimes, and the definition of the other crimes at the 
common law, which are not specifically provided against in those 
chapters. 

An outline of the plan and the form adopted in constructing this 
code, and the reasons for adopting such plan and form, are given in 
the former reports of the commissioners, made Feb. 1, 1839, and 
Feb. 17, 1843, a copy of which is hereto annexed, as part of the 
present report. 

It was found, after various tentative experiments, that it was ut- 
terly impracticable to make a digest of the common law relating to 
crimes and punishments, and append it to the first title of the fourth 
part of the Revised Statutes, in such manner as to make a symmet- 
rical whole, or any thing that could be properly denominated a "sys- 
tematic code." The only report which was deemed by the commis- 
sioners to be an execution of their commission according to the 
terms of the resolve, whereby it was established, and the only one 
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which they were willing to take the responsibility of reporting, was 
one embracing in an entire system and arrangement, the whole law 
of crimes and punishments. The intention has been, not to propose 
changes or attempt improvements in the doctrines of the law, ex- 
cept in cases of palpable obscurity or discrepancy, or obvious incon- 
venience and embarrassment in juridical administration ; and wher- 
ever any modification is proposed, the same is pointed out and the 
reasons assigned ; exce|)t, perhaps, in some unimportant instances, 
where it appears on the face of the report that a modification of the 
common law was suggested for reasons too apparent to need to be 
formally expressed. The object has been to distribute and arrange 
the several titles in a perspicuous order ; to give in the table of con- 
tents of each chapter a convenient index to each subject embraced 
in it ; and to express each definition, doctrine and illustration, in clear, 
concise and exact phraseology, so as to render the law, as far as 
practicable, intelligible to every reader, whether learned or unlearned. 
This is, as will be evident, a task not easy to be accomplished with 
complete success ; but the Legislature may be assured that no de- 
gree of care has been wanting, nor any labor spared, in order to 
accomplish it. In the progress of the work through the press, 
during the last fourteen months, every chapter, before the making 
of the final corrections for the press, has been submitted to difierent 
gentlemen supposed to be conversant with the subject, some in the 
profession of the law and some out of that profession, for revision 
and correction, and great assistance has been derived from their sug- 
gestions. This is mentioned, not for the purpose of implying that 
any body out of the commission is, in the slightest degree, responsi- 
ble for any part of the work, but for that of showing that no part of 
it has been finally concluded upon without much care to avoid errors 
and omissions. 

It was originally proposed by the commissioners, as stated in their 
preliminary report of Feb. 1, 1839, to include in the work the rules 
of procedure, including pleading and evidence ; and the execution 
of sentence ; and a large mass of materials has been collected, 
arranged and partly wrought out, for that purpose ; but considering 
all the circumstances, the undersigned have thought it best to termi- 
nate their lalwrs with the report of the penal code. The immensity 
of the labor up to its present stage, is one reason for this conclusion. 
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Another reason is the resolve of the Legislature of 1843, prescribing 
the time for making a final report. There exist, also, other reasons 
for terminating the labors of this commission ; and this may be done 
without any practical inconvenience, since the penal code is a dis- 
tinct, entire, substantive part of the criminal law, making a whole, 
comprehending what is supposed to have been the special and mate- 
rial object of the Legislature, in providing for the commission, name- 
ly, a condensed, systematic specification of crimes and punishments. 
The first title of the fourth part of the Revised Statutes compre- 
hends the provisions on this subject, with the addition of a few other 
provisions interspersed, which are brought together in the four short 
chapters preceding the last in the reported code, the subjects of three 
of which chapters belong more properly to procedure, pleading and 
evidence ; those of the fourth, belong to the eighty-fifth and eighty- 
seventh chapters of the Revised Statutes. The second and third 
titles of the fourth part of the Revised Statutes are in fact, with the 
addition of the four chapters of the proposed code above mentioned, 
a code of procedure, pleading and evidence, and execution of sen- 
tence ; some parts of which it would be, no doubt, useful to fill out 
and extend, by incorporating with them more of the leading doc- 
trines of the common law. It does not, however, appear, that there 
is a very pressing exigency for thus extending the work ; but in re- 
spect to the first title, the subjects of which are included in the re- 
ported code, a daily practical inconvenience is felt by all the mem- 
bers of the community for want of the means of knowing, in all 
cases, with reasonable facility and with reasonable certainty, under 
the sanction of some competent authority, what acts are crimes, and 
to what punishment they are subject. 

The third title in the fourth part of the Revised Statutes, relating 
to prisons and prison discipline, would appropriately occupy the same 
place in a criminal code, in relation to the other parts of the criminal 
law, that it now occupies in the Revised Statutes, and it is not 
understood to be materially defective in its provisions. 

It will be seen that the spaces for the insertion of the punishments, 
are left blank in the annexed report, for the reason, that these can be 
better considered in one view, in connexion and comparison with 
each other. It is accordingly proposed, immediately, to make a 
short supplementary report of the punishments, and also of some 
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additions and corrections in the diflferent chapters. As these additions 
will not materially affect the work, the character of which can be 
perfectly understood, as it is herewith reported, it is deemed inex- 
pedient to delay the communication of the code to the Legislature 
on account of such supplement. 

The manuscript of the reduction of the titles of homicide and as- 
sault, by the late Hon. James C. Alvord, formerly a member of the 
commission, and those of Mr. Luther S. Gushing, formerly a mem- 
ber of the commission, presenting a proposed preliminary title of the 
code, with elaborate notes, are annexed to this report ; which man- 
uscripts have been used, and the substance of a great part of the 
provisions contained in them has been incorporated into the reported 
code, though in an arrangement and distribution somewhat varied 
from those followed in the manuscripts. 

The other member of the commission makes a separate report. 

WILLARD PHILLIPS, 
SAMUEL B. WALCOTT. 

Boston, January 27, 1844. 
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! IN THE YEAR ONE THOUSAND EIGHT HUNDRED AND 
' ' FORTY-FOUR. 



AN ACT 

ESTABLISHING A PENAL CODE. 

OE it enacted bj the Senate and House of Representatives, in 
Oeneral Court assembled, and bj the authority of the same, in man- 
ner following, that is to saj : 

THE PENAL CODE OF MASSACHUSETTS. 
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2 EXPLANATIONS OF TERMS AND PHRASES. 

1. P. By a reference, in this code, to one or more preceding or 
following sections or sub-sections, those next preceding or following 
are intended.^ 

2^. By a reference to a section by its number merely, without 
naming the chapter, a section of the same chapter is intended. 

3°. By a reference to a sub-section by its number only, without 
naming the chapter or section, a sub-section of the same section in 
which the reference is made, is intended. 

2. The highest degree of a crime is that subject to the greatest 
punishment, — the lowest, that subject to the least punishment. 

3. In the provisions for imprisonment ^om a certain time to a cer- 
tain time, or fine from a certain sum to a certain sum, the highest 
time and sum are the maximum or respective maximums, and the 
lowest, the minimum or the respective minimums, of the punishment 
specified.(a) 

4. 1^. Each of the terms or and am/, has the meaning of the 
other or of both, where the subject matter, sense and connection 
require such construction. 

2^. Words in the masculine gender, signify both the masculine 
and feminine gender, and those in the singular or plural number 
signify both the singular and plural number, and words importing 
adults, signify youths and children, where, from the subject matter, 
the sense, and the connection in which the words are used, such 
construction appears to be intended.^ 

3^. Words importing persons, signify also corporations sole and 
aggregate, societies, communities, associations, assemblies, inhabi- 
tants of a district or neighborhood, or persons known or unknown, 
indiscriminately or successively, and the public generally, where it 
appears, from the subject matter, the sense, and the connection in 
which such words are used, that such construction is intended. (6) 

» Rev. Slat. c. 2, s. 6, 14th rule. • Rev. Stat. c. 2, s. 6, 2d rule. 

(a) The only object of this rule is conciseness. 

(h) Rev. Stat. c. 3, s. 6. The thirteenth rule in the Revised Statutes, (c. 2, s. 6,) pro- 
vides that the word ^^ person may extend and be applied to bodies politic and corporate." 
This provision does not reach the words and phrases " another," " others," " any," ** any 
one," *' any body," and the like, which are ordinarily used in the criminal law, and, under 
the geaenl rules for oonstiuiog statutes, have the meaning above aangned'to them ; as, for 
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5. Treason, murder, arson, rape, malicious burning, carnal abuse 
of a female child under the age of ten years, burglary, robbery, 
larceny, kidnapping, child-stealing, and the offence of assault or 
assault and battery in the first degree, are, within the meaning of 
the provisions of this code, felonies. Any crime or offence not ap- 
pearing to be a felony, is a misdemeanor. (c) 

6. An offence transcending the jurisdiction of justices of the peace 
for the trial and punishment thereof, either by reason of the descrip- 
tion or class to which it belongs, or its grave and aggravated nature 
in the particular case, is a high crime or misdemeanor. ((/) 

7. Where the jurisdiction of a court or magistrate for the trial and 
punishment of an offence is expressly or by implication limited to a 
crime or offence of any description, which is not a crime or offence 
of a high and aggravated nature, or is not a high crime or misdemea- 
nor ; in such case, a crime of a high and aggravated nature or a high 
crime and misdemeanor is one deserving a graver punishment than 
such court or magistrate is empowered to inflict for such offence. (e) 

8. Malice in respect to the commission of any crime, except in 
cases where it is otherwise expressly provided or plainly intended, 
includes not only hatred, ill will, and desire of revenge against the 

instance, larceny is the taking of the property of another, and riot is an assault by striking 
terror into others ; in which cases and others similar, the subject matter, sense and connection 
indicate the intended construction of such words. 

(c) The meaning of felony, as above defined, is limited to the use of the word in this code, 
for its meaning in the constitution, where it is once used, must depend upon the common or 
legal signification of the term at the time of framing that instrument, whatever that meaning 
may be, for it is a matter of no little dificulty to settle it. 

The words offence and crime do not seem to require explanation. The latter term is not 
ordinarily applied to petty contraventions of law, but it is not used in any part of this code in 
such manner as to require any previous explanation of this limitation of its meaning. 

In the New York Revised Statutes, P. iv. c. 2, t. 7, s. 30, the term felony is defined to in- 
clude all ofifences punishable with death or imprisonment in the state prison ; and in s. 31, 
the phrase infamous crime is defined in the same way ; and in the same Statutes the term 
feloniously is defined to mean criminally. The term feloniously is not used in this code as 
reported. 

(i) This is the import of the Revised Statutes, c. 85, s. 24, 25 and 26. 

(e) This is the limitation of the jurisdiction of police courts and justices of the peace in 
larceny and embezzlement, (Rev. Stat. c. 126, s. 18,) and in assault and battery, (c. 85, 
8. 24, 25, 26 ;) and as the jurisdiction depends on the degree of criminality in the particular 
case, that is, upon a greater or less punishment being deserved, this question is open for ex- 
amination in case of a subsequent prosecution before a higher tribunal for the same ofifence. 
(Cunningham's C. 13 Mass. R. 245; Goddard's C. 13 Mass. R. 457.) 
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party subject to be affected by the criDie, or against any other ; and 
malignity, vengefulness, and cruelty of disposition or temper, — but 
also a motive or desire of gain or advantage to the offender or to an- 
other ; a motive or desire of facilitating the commission of a crime ; 
of concealing a crime, or concealing or preventing proof thereof; of 
screening an offender or facilitating his escape ; and a motive or 
desire of preventing, obstructing or perverting the course of justice ; 
of doing a wrong or injury to any person in particular, any number 
of persons known or unknown, or to the public ; of defeating, inter- 
fering with, hindering, obstructing or impairing the legal right, priv- 
ilege, franchise or liberty of another, or any others, many or few, 
known or unknown, or of the public : It also includes the acting 
with a heedless, reckless disregard or gross negligence of the life or 
lives, the health or personal safety, or legal rights or privileges of 
another or others, many or few, known or unknown, where the same 
are obviously endangered : It also includes a wilful violation of a 
legal duty or obligation, and wilful contravention of law : And it 
also includes other cases equivalent or similar in kind or character to 
any of those above specified in this section.(/) 

9. Where a presumption is stated, it is not intended that the same 
is conclusive unless it is so expressed ; and in cases where a pre- 
sumption is not declared to be conclusive, it may be rebutted by the 
circumstances, or by competent evidence. 

(/) See Freeman's C. 4 Mason's R. 505 ; Mawgridge's C. Kel. App. 127 ; Russell, 614, 
Am. Ed. 1824 ; Deac. 856, &c. 873, 900 ; 1 Hale, 441, 484, 569 ; Mogg's C. 4 C. & P. 
364 ; 2 Archb. Peel's Acta, 36 ; Gabb. C. L. 455 ; 1 East, P. C. 230, 231 ; Chit. Bl. v. 4, 
p. 222, n. 7 ; 2 East, P. C. 1019 ; Deac. 194 ; Isaac's C. 2 East, P. C. 1031 ; Bromage v, 
Prosser, 4 B. & C. 237. 

The discussions on the subject of legal malice have arisen mostly in cases of homicide, not 
because malice is peculiarly a characteristic of that crime, for it is an essential characteristic 
of a great class of crimes, distinguishing them from those originating in a fraudulent or cor- 
rupt intent, but because the degree of the offence of homicide depends on the degree of malice, 
one degree making it murder, others manslaughter, more or less culpable. Accordingly, 
questions are raised in regard to homicide, first, as to the existence of malice at all, that is, 
whether the homicide be justifiable or culpable ; and secondly, as to the degree, or whether 
the homicide is punishable with death or imprisonment for life or years. The terms malicious 
and maliciously are used so frequently in the statutes, in jurisprudence, and so in this proposed 
code, that it seems to be quite requisite to give some explanation of them, more especially for 
the purpose of enabling common readers the better to understand the law, and to prevent them 
from falling into error, by mistaking the meaning to be merely that in which these terms are 
ordinarDy used. 

No general explanation of the words frctud, fraudulent, fraudulently, toilful and toilfuUyy 
is given, for the reason that these words are most frequently used in their ordinary accepta- 
tion, and no one is liable to be led into error by the use of them. It seems to be necessary 
to give explanations of them only where they have any peculiar significance or construction 
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10. The specification of any act as being an instigation to, or at- 
tempt of any crime, does not exclude any other act from being an 
instigation to, or attempt of such cnme.(g) 

Ig) In many instanoes it is specified that a certain act is or is not an instigation or attempt. 
Where the act is specified not to be one or the other, no inference arises ; but where any act 
is specified to be either, the express enumeration of one or more acts, as constituting an at- 
tempt or instigation, might be construed to exclude other acts from being so, if such inference 
were not provided against. Such specifications axe given in the reported code only in cases 
where, owing to the species of crime attempted, or to which any one is instigated, there is 
some pecolianty in the attempt or instigation, distinguishing it nrom attempts or instigations 
geneially. 
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1. No person is subject to punishment for any offence, except on 
4ue and legal conviction thereof, in a court having jurisdiction of the 
tase.* 

2. No person is subject to be tried and sentenced to be punished 
in any court, for an alleged crime, unless upon indictment by a 
grand jury, except in the following cases : 

First, when a prosecution by information is expressly authorized 
by statute: 

Secondly, in proceedings within the jurisdiction of a police court 
w justice of the peace : 

Thirdly, in summary proceedings for contempts : 

And fourthly, in proceedings before a court martial, (a) 

» Rev. Stat. c. 123, s. 6. 

(a) Rev. Stat. c. 123, s. I. This section provides that no one '' shall be held to answer;*'* 
the phraseologry is altered for the purpose of not including in the expression proceedinffs on 
complaint preliminary to commitment, in whioh the party complained of is literally held to 
loswer at a future time, though not within the meaning of the provision of the Revised Stat- 
utes in question, which evidently has reference to answering for the purposes of being acaoit- 
ted, or convicted and sentenced to punishment, -for which purpose, by the dedaiation df lights. 
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3. In a trial of any person on a charge of any crime, he shall have 
a right to meet the witnesses, who are produced against him, face to 
face ; to produce witnesses and proofs in his own favor ; and, by 
himself or his counsel, to examine the witnesses produced by him- 
self, and cross-examine those produced against him, and to be heard 
in his defence.(6) 

4. No person shall be convicted of any crime, for which he is by 
law entitled to trial by jury, unless on confession thereof in open 
court, or admission thereof by his plea or demurrer, or by the verdict 
of the jury accepted and recorded by the court.(c) 

5. No person is subject to be punished for any offence, unless he 
shall have been duly and legally convicted thereof, in a court having 
competent jurisdiction for trying him and sentencing him to punish* 
ment therefor.^ 

6. No person is subject to be required to answer again for an 
offence, for which he has been once duly convicted, or of which he 
has been once duly acquitted. 

» Rev. Stat. c. 123, s. 6. 

a. 12, he caii be held to answer only ?)efore a jury, for any offence subject to capital or infa- 
mous punishment, except in trials before a court martial. 

The second exception is expressed to be of cases " within the jurisdiction of justices of the 
peace,*' instead of ** before a police court or justice of the peace," for the reason that the 
judges of the supreme court and those of the common pleas have authority to act in many 
cases coming within the jurisdiction of justices of the peace ; in which cases they do not, or 
at least need not, act as justices of the peace, or certify themselves as such, and the proceed- 
ingis not, therefore, ** before a justice of the peace." 

The exception of summary proceedings for contempt, is added to the enumeration made in 
the Revised Statutes, for this is an offence which may be tried on indictment, and it is pro- 
vided by the constitution, (c. 1, s. 3, a. 10, 11,) that it may be summarily dealt with, without 
the intervention of a jury, by the house of representatives, the senate, or governor and coun- 
cil, and punished by imprisonment. A similar authority is vested in the judicial tribunals by 
the common law, and recognized in the Revised Statutes, e. 83, s. 10, and c. 85, s. 33. The 
omission of this exception in c. 123, s. 1, seems, therefore, to be an oversight. 

(b) Declaration of Rights, a. 12 ; Rev. Stat. c. 123, s. 2. The Revised Statutes confine 
this provision to cases of indkbncnt; but the twelfth article of the declaration of rights ex- 
tends the provision to answering " for any crime or offence ;" that is, to every trial for an 
offence. 

(c) That is, he is entitled to trial by jury if there is any fact to be tried by the jury ; thia 
right he may waive, but he cannot be otherwise deprived of it. The declaration of rights, 
a. 12, defines in what cases the accused has a right of trial by jurj', and this right cannot be 
restricted by any legislative act. The provision of the Revised Statutes, c. 12?, s. 3, is, that 
no person ** indicted'^ for an offence shaJl be convicted, &c. ; but if a question of fact arise on 
an mfonnation, the accused has, by the declaration of rights, the same right as where it arise* 
on an indictment. 
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7. A party accused is presumed to be innocent ; and in case of 
substantial doubt whether the guilt of the accused is satisfactorily 
shown, he is to be acquitted. 

8. Where it legally appears that any person has committed a 
crime, and there is reasonable ground of doubt in which of two or 
more degrees he has committed the same, he is deemed to have com- 
mitted the same in the lowest of such degrees. 

9. Every one is presumed to intend the natural and plainly prob* 
able consequences of his acts.(</) 

10. Every person is authorized to interpose, in what may seem, 
under the circumstances of the case, to be a reasonable and no more 
than necessary and adequate manner, to prevent the forcible com- 
mission of any crime.^ 

As in case of an affray, or where an affray is imminently impend- 
ing.' 

11. The assent of any one to reasonable and necessary interposi- 
tion and assistance, against unlawful violence to his person or prop- 
erty, is presumed. (e) 

12. A criminal prosecution for an offence does not take away the 
right of action by the party injured thereby, unless it be expressly so 
provided.^ 

13. Every fine and forfeiture of property imposed as a punishment 
for any offence, or for a violation or neglect of any duty, where no 



» 1 East, P. C. 257 ; Russ. 868, Am. Ed. 1824 ; 

I Hawk. c. 6, s. 23, 7th Ed. ; Archb. P. Q. S. 

195. 
• 1 Hawk. c. 65, s. 11, 12, 7th Ed. ; Knot v. 

Gay, 1 Boot, R. 66. 



' Russ. 878, Am. Ed. 1824 ; Jones t?. Clay, 1 B. 
Ac P. 191 ; 1 Selw. N. P., Assault & Bat. 53. 
n. (2) ; Hawk. c. 62, s. 4, 7th Ed. ; 1 Bac. 
Abr., Assault and Battery, D. 



(</) 1 East, P. C. 256 ; 1 Hale, 39, 472 ; Foster, 259 ; 1 Hawk. c. 29, s. 10, and c. 3, 

B. 38, 7th Ed. ; Adolphe & Helie, Th. Pen. Code, v. 5, p. 163 ; Per Parker, C. J., Drew's 

C. 4 Mass. R. 395 ; Farrington's C. R. & R. 207 ; Phillips's C. R. & M. 263 ; I Peel's 
Acts, by Archb. 21 ; Lovett's C. 9 C. & P. 38. 

(e) Some of the older cases animadvert upon voluntary interferences as Icadinj? to afirajrs* 
Od that account it seems to be expedient to state the doctrine in the text, of which there is 
not supposed to be any question. 
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other appropriation is expressly made, accrues and is to be appro- 
priated to the commonwealth ; and the same, as also all fines and 
forfeitures appropriated to the use of any county or town, may be 
prosecuted for and recovered by indictment in the court of common 
pleas, or the municipal court of the city of Boston respectively ; or, 
where the amount or value of any such fine or forfeiture does not 
exceed twenty dollars, the same may be prosecuted for, by com- 
plaint before any police court or any justice of the peace ; and police 
courts and justices of the peace shall have jurisdiction thereof concur- 
rently with the common pleas and municipal court.^ 

» Rev. Stat. c. 133, s. 14. 
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CONTENTS, 

Sbctiov 1. Persons within the state. 

2. Persons without the state. 

3. A crime committed partly within and partly without the state. 

4. The commission of a crime continued in another county. 

5. A crime committed near the boundary of two counties. 

6. Accessaries. 

ly 8. Duel out of the state— challenge and death within. 
9. Local jurisdiction of kidnapping. 

10. Local jurisdiction of child -stealing. 

11. Local jurisdiction of libel. 

1. All persons, whether citizens of this state or of any other state, 
or any territory or district of the United States, or citizens or sub- 
jects of any foreign state, government or country, at war or at peace 
with the United States, are, while within the limits of this state, 
subject to its laws, except as far as exception is made by the law of 
nations in respect to ambassadors or others ; and except as far as 
jurisdiction is given to the United States. 

2. Where an act is done or a fact or effect takes place within this 
state, affecting the welfare of the state, or the personal safety, the 
property or rights of any of its inhabitants, being within this state, 
except an act of war by an alien enemy, any person causing, pro- 
curing, machinating or promoting the same,^ or instigating another 
thereto, or aiding or assisting thereto or therein, or abetting another 
b respect thereto, is amenable to the laws of this state, whether he 
be at the time within or without its limits; and the jurisdiction is in 
any county in this state in which the act is done, or the fact or effect 
takes place; or, in case of the jurisdiction not being thus determined, 
it is in any county in the state. 

As where a citizen of this state, being without the limits thereof, 
levies war against the state. 
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Or where any person, being without the state, inflicts a mortal 
wound upon, or administers poison to another, who dies thereof 
within this state, in which case the jurisdiction is in the county 
where the death takes place.(a) 

Or one, out of the state, transmits and publishes a libel within the 
state ; or forges a document or counterfeit coin and transmits the 
same to be uttered in the state ; or makes or publishes a libel out 
of the state, with the intent that the same shall be published in 
this state, and the same is thereupon published in this state; or 
discharges a bullet across the boundary of the state, and wounds 
a person in the state. (A) 

3. Where the commission of a crime commenced without this 
state is consummated within this state, the offender is subject to be 
prosecuted and punished therefor in this state, and the jurisdiction 
is in the county in which the facts occur. 

4. Where the same crime is committed in part in one county and 
in part in another; or the acts or effects thereof constituting or 
requisite to the consummation of any crime, occur in two or more 
counties; or where the commission of a crime is commenced in 
one county and continued in another, the jurisdiction is in each 
of such counties. 

As where goods, stolen in one county, are, directly upon the taking 
thereof, carried away by the thief into another.* 

Or where a mortal wound is given or poison is administered in one 
county, and death consequent thereon ensues in another.* 



" 3 Chit. Or. L. 944 j Dewitt's C. 10 Mass. R. 
Band's Ed. 154, 155, n. (a) ; Cousius's C. 
2 Leigh's B. 708 ; Roscoe's Cr. Ev. 521 ; 1 



Ry. & Moody, 45; 44 Geo. 3, c. 92, s. 7. 
« Rev. Stat. c. 133, s. 8. 



(a) Bey. Stat. c. 133, s. 9. The law is so stated iii this section of the Berised Statutes, 
though there is evidently a difficulty in the subject. Where the intent is that the effect shall 
ensue in this state, as where a slow poison is administered to a person known to be about to 
come into this state, here to remain, and he thereupon dies in this state from that cause, the 
jurisdiction is properly in this slate concurrently with the foreign jurisdiction where the poison 
18 administered. But where there is no intent of any effect within this state, and the taking 
effect within the state is merely casual, the local jurisdiction here is not so clear. But in this 
case there should be an enlarged construction in iavor of the local jurisdiction, since, if there 
be a concurrent foreign jurisdiction of the case, a prosecution there is a bar to any prosecution 
in this state. But still the language of the above section and exposition are purposely left 
quite as open to construction and distinctions by the judicial tribunals on this question, as the 
provision m the Bevised Statutes referred to. 

(b) In the cases provided for in the above section, the difficulty is to obtain jurisdiction of 
the person, which can be effect<>d only through the government of the place where the offender 
is, unless he voluntarily comes within the state. But it is to no purpose to bring him within 
the state, unless its courts have jurisdiction of the offence. The extradition of the offender 
IB a matter of regulation between states and nations. 
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6. A crime committed within one hundred rods of the boundary 
of two counties, may be prosecuted in either of such counties.^ 

6. An accessary before or after the fact to the commission of a 
crime, may be prosecuted, tried and punished in any county wherein 
he b so accessary, or in the county in which the principal in such 
crime is subject to be prosecuted, tried and punished.(c) 

7. Whoever, being an inhabitant of this state or resident therein, 
by previous appointment or engagement made therein, fights a duel 
without this state, and, in so doing, inflicts a mortal wound upon 
any person, whereof such person shall die within this state, is guilty 
of a like offence, and subject to the same punishment, as if such duel 
had been fought, and such injury inflicted, and the death consequent 
thereon had taken place, in the county wherein such person shall so 
die ; and the jurisdiction for the trial and punishment of such offence 
is in said county.^ 

8. Whoever, being an inhabitant of this state or resident therein, 
is, by previous appointment or engagement made therein, a second 
to either party in such duel as is mentioned in the preceding section, 
and is present as such second when such mortal wound as is men- 
tioned in said section is inflicted, whereof death shall ensue within 
this state, is an accessary before the fact to the crime provided 
against in said preceding section ; and the jurisdiction, for the trial 
and punishment of his ofience, is in the county in which the person 
so wounded shall die.^ 

9. The jurisdiction for the prosecution, trial and punishment of 
any offender for the crime of kidnapping or for the unlawful seizure 
and imprisonment of any person, and for any other offence provided 
against in the tenth chapter, is in any county in which the offence 

» Rev. Stat. c. 133, s. 7. « lb. c. 125, s. 3. » lb. c. 125, s, 4. 

(c) Rev. Stat. c. 133, s. 3, 5. The same section provides for the case of an accessary be- 
fore the fact being out of the state. This case falls under the second section as well as under 
the above section. The provision in the Revised Statutes is, that the accessary before the 
Ud may be tried in the same county in which the principal migrht be, saying nothing of the 
iarisdiction in the county in which the accessary act is done. The twelfth article of the dec- 
laration of rights, viz., that " in criminal prosecutions the verification of facts in the vicinity 
in which they happen is one of the greatest securities of the life, liberty and property of the 
©tiien," admits of the prosecution of the accessary being in either county, since, where the 
pxindpal and accessary axe in different counties, facta done in each will be to be verified. 
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of kidnapping, confining, seizing, imprisoning, or inveigling or car- 
rying away any person, or selling or transferring his labor or service, 
may be committed ; and also in any county, into or out of M^hich such 
person shall have been taken, carried, brought, decoyed or inveigled ; 
and also in any county in which any act shall be done by the 
offender, in instigating, procuring, promoting, aiding in, or being an 
accessary to the commission of such offence, or abetting the parties 
concerned therein. 

10. The jurisdiction for the prosecution, trial and punishment of 
any person for the offence of child-stealing, or receiving or harboring 
a stolen child, is in the county where such child shall be stolen, or 
where it shall be harbored, or into or through which it shall be con- 
veyed ; or where any act shall be done by the offender in the com- 
mission of, or whereby he is guilty of, either of said offences. 

11. The jurisdiction for the prosecution, trial and punishment of 
any person, who, being without this state, shall publish any libel in 
the state, is in any county in which such libel shall be so published 
by him. 
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CONTENTS. 

Sectioh 1. Infiftnt under seven years old. 

2. Inf&rit from seven to foorteei^. 

a. An idkft. 

4. An insane person. 

5. Compulsion. 

6. A married woman. 

1. An infant, under seven years of age, is incompetent to commit 
a crime.(a) 

2. Between tlm ages of seven and fourteen years, competency to 
commit any alleged crime, and the fact that the accused acted with 
intdligence and understanding of the nature of the act, is to be de- 
termined by the evidence and circumstances of the case, without any 
general presumption for or against the same.^ When the proof of 
competency and intelligence of the nature of the act is not satisfac^ 
tOTfT) the accused is deemed to be incompetent.(6) 

3. Any person who, by reason of his idiocy or mental imbecility, 
b not competent to discern the nature and criminality of an act 
done by him, is not criminally responsible for such act.^ 

4. P. A person acting under mental derangement, rendering him 
iBoompetent to discern th& nature and criminality of an act done by 
Urn, is not subject to punishment therefor.^ 

» Archb. P. Q. S. 77. • lb. 79. » lb. 79. 

(•) Aichb. P. Q. S. 77 ; Deac. 669. The limit b^ the French code is under ux yean of 
^mcamU be dtaded that the accused acUdtoUhauitnUlhgenu (Cod. 

At. a. 66.) 

{h) Deao. 660. This as piovided Ibr ia Um ohapMr of pcoliaiaary ^OMial 
^temofdoybt. 
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2^. Provided, however, that if any such person, while capable of 
discerning the nature and criminality of any act, entertained the 
intent to do the same, and subsequently does the same in pursuance 
and execution of such intent, he is responsible and punishable there- 
for, though the same be done in such state of mental derangement ; 
and so also if any person voluntarily or heedlessly induced the 
mental derangement by intoxication or otherwise, having ground to 
apprehend that he might do any act which would be criminal if 
done by a person of sound mind, he is responsible and punishable 
for any such act done by him in the state of mental derangement 
80 produced.(c) 

6. P. Any person is not criminally responsible for any act done 
by him, to the doing of which he is compelled by force which he 
cannot resist, or from which he cannot escape.(rf) 

2°. Provided, however, that no one can, in justification of himself 
against a charge of his doing an injury to another, allege compulsion 
by the threat or imminent danger of an equal or less injury to him- 
8elf.(c) 

6. 1^. A married woman is presumed not to act under compulsion 
by her husband, in the commission of treason, murder or robbery in 
his presence.(/) 

(c) It is an ordinary maxim that intoxication cannot be alleged in defence against a criminal 
accusation, (1 Hawk. c. 1 ;) but the doctrine is limited to voluntary intoxication, (1 Hawk* 
c. 1, 8. 6, 7th Ed ;) and this doctrine, without such limitation, is plainly incimsistent with 
moral principle and the common principles of criminal legislation. If a man, by the very 
design, meditation and plotting of a crime, works himself up to a state of monomania or 
phrenzy before committing it, his mental derangement is itself part and parcel of his criminal- 
ity, and the infliction of a penalty will come within the common principles both of moral retri- 
bution and penal law. So if a man, knowing that, in a state of intoxication, he is liable to 
acto of cruelty to his wife or children, or of violence to those who approach him, will, not- 
withstanding, while in possession of his faculties, voluntarily take a beverage or drug, or do 
any other act which he has reason to believe will induce such phrenzy, he is, by the same 
prmciples, responsible for his acts. 

(i) 1 Hawk. c. 1, 7th Ed. ; 1 Hale, 60, M ; Plowd. 18 ; 3 Inst. 10 ; F. N. B. 177 ; 1 Bl. 
Com. 131 ; 4 Id. 30 ; French Pen. Cod. a. 64 ; East, P. C. 70 ; Gabb. Cr. L. 871 ; M'Grow- 
ther's C. 18 St. Tr. 391 ; Fost. 13, U. 

(e) In regard to some crimes, ho might allege his own danger and mental pertuibaiion in 
extenuation. 

(/) 1 Hawk. c. 1, 7th Ed. ; Archb. P. Q. S. 80, 81. Sec Hammond's Project of a Code 
of forgery, a. 633, p. 197. Neal's C. 10 Mass. R. 162, was assault and battery. See also 
Six V. Gheeney, Wright's R. 9. ^ 

The common law holds the wife answerable for treason, murder and robbery, committed by 
her m presence of her husband, without any presumption that she is under compulsion by 
mm. In le^^ect.tp othey felonies, and to misdemeanors so committed by her, the doctrine of 
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2P. In respect to other felonies and to misdemeanors committed 
by her, or to which she is accessary before the fact, in presence of 
her husband, and in which he is concerned, she is presumed to act 
under compulsion by him, unless such presumption is precluded by 
the kind, nature or character of the offence, as in case of her being 
a common scold: but such presumption may be rebutted by the 
circumstances of the case or by other evidence.^ 

3^. She is not chargeable with instigating her husband to any 
crime. 

4^. She is not chargeable for receiving goods stolen, embezzled 
or extorted by her husband ; nor as an accessary after the fact to the 
commission of a crime by her husband. 

> Archb. P. Q. S. 80 ; Dicks's C. 1 Russ. 16, 8th Ed. j 1 Hawk. c. 1, s. 12, 7ih Ed. ; Dixon & 
wife's C. 10 Mod. 375 • Dall. 126. 

the common law is very obscure. It is most frequently laid down, that she is presumed to be 
under compulsion in the commission of other /<^nte5 in his presence. But it is distinctly 
stated by Mr. Deacon, v. 3, p. 1377, and by Mr. Archbold, Fr. Q. S. 81, citing 1 Hale, 516, 
that this presumption may be rebutted by evidence to the contrary. And yet in case of its 
bdng proved that the wife was the active party in receiving stolen goods in her husband's 
presence, she has been held not to be chargeable with the offence. (Draper's C. Ry. & M, 
234, cited 2 Deac. 178-9 ; Archer's C, cited Archb. Pr. Q. S. 80, which is a direct contra- 
diction of the above doctrine ; and see also Squire's C. 1 Russ. 16, 7th Ed., cited 2 Deac. 
1378, which was the case of an apprentice being starved to death by the husband and wife.) 
fiy the English law, this presumption, though confined to felonies^ has a very wide applica- 
tioD, since the catalogue of felonies is, in England, much extended by statutes. It is implied 
m the English law, Uiough no rule is emphatically laid down to that effect, that the presump- 
tion is applicable to misdemeanors committed by the wife in presence of her husband. Thus 
Mr. Deacon, v. 2, p. 1378, says : *' In inferior misdemeanors there is another exception to the 
irresponsibility of the wife, for she may be indicted and punished with her husband for keep- 
ing a brothel, this being considered to be an offence touching the domestic economy and gov- 
ernment of the house, in which the wife has necessarily a principal share." This distinctly 
in^lies that the presumption extends to misdemeanors. But there are some other misdemea- 
nors to which the exception seems to apply more obviously than to that of keeping a brothel. 
These exceptions are the ground of that part of the second sub-sectioo that admits of the pre- 
sumption being precluded by the nature of the offence. In case of perjury by the wife, 
though the husband might be present at the time of her testifying, the presumption of coercion 
by him woiUd ordinarily be absurd. The presumption of coercion by the husband is also lim- 
ited in the text to offences by the wife, in which *' the husband is concerned,^* for otherwise 
the law would make the husband guilty of a crime committed by the wife, though he should 
endeavor to prevent her from committing it. This limitation of the presumption is not known 
to be stated in the books of the common law ; but it can hardly be supposed that it is not part 
of that law, though the language in which the presumption is usually stated in the books 
ottlodes such limitation. 
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contents- 
Section 1. Principals. 

2, 3, 4. Accessaries before the fact. 

6. Accessaries before the fact are guilty as principals. 

1. All who take part in the commission of a crime, or, being pres- 
ent, aid, assist, abet, incite, countenance or encourage others in the 
commission thereof, afe principals therein. 

2. Any person who, not himself being {^resent at the commissioB 
of a crime, abets another in the commission thereof, or procures, 
<!Ounsels, incites, commands or hires another to commit the same, 
which such other thereupon commits, is an accessary before the fact 
to the commission of such crime.(a) 

3. The merely not forbidding or interposing to prevent a crime, 
^s not make one an accessary before the face to the commission 
thereof.(6) 

4. The mere concealing the intention <if another to commit a 

(a) 1 Hale, 615 ; 1 Deac. 11. The plirase ''accessary before the fact," «8 used in the 
^pounon law, is applied only in case of felonies ; in nusdemeanois, there is not any such-acces^ 
suy, all the parties ooncemed, directly or indirectly, in the commission of a misdemeanor, being 
^riodpals in the first degree. (1 Deac. 13, who cites 4 Bl. Com. 36 ; 1 Hale, 613 ; 2 Leach> 
1096, n.) The word crime n used in this section in the definition of an accessary, instead of 
^ nfxti felony^ because the latter word, as defined and used in every other part of this oode> 
it too restricted in its signification to be used with safety in this place in the same sense, and 
ttii deemed inexpedient to use it here in a dififerent sense from that given to it in other parts 
^theoode. 

(i) 2 Hawk. c. 29, s. 16, 7th Ed. Hawkins saysy-^words, that amount only to a baze 
petnuiBion, will not make an aoceasaiy. But this, it is supposed, will depend upon the rela- 
^ tnd relative position in which the parties stand, and the other circumstances of the case. 
S^Gillon V. Wilson, 3 Monr. 317. 
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crime, does not make one an accessary before the fact to the com- 
mission thereof, (c) 

5. Every person who is aiding to the commission of a crime, cnt is 
accessary before the fact thereto, is guilty of such crime, and subject 
to punishment therefor in the same manner and to the same effect 
as if he had been present at the commissbn thereof and actuaHy 
taken part therein*^ 

•-Rey. Stat. c. 133, s. 1. 

(c) 1 Hile, 6ie ; S Hawk. c. 29, s. 3, 7th Ed. ; 1 Deac. II. All who aid, abet, couiimI 
or procure an assault, are principals, whether present at or absent from the commission of thft 
same. {Areryv. Bulkley, 1 Root, S75 ; Sikes v. Johnson, 16 Mass. B. 389 ; Stat. 7 & 8 G. 
4,o.30,8.a6.> 
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17. 


Hostile adventurers are enemies. 


18. 


Adhering to an enemy must be by some overt act. 
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22. 


Punishment. 


23. 


Misprision of treason. 



1. Treason against this commonwealth is the levying of war 
dgainst the same, or the adhering to the enemies thereof, giving 
ihem aid and comfort,^ the same being done by a person owing al- 
legiance to this commonwealth. (a) 

2. Allegiance is the obedience and fidelity due to the state from 
those under its protection.^ 

3. Every person who b bom a citizen of the state owes aUegiance 
thereto, until he shall, in good faith, have become a citizen or subject 



Rev. Stat. c. 124, s. 1. • 1 East, P. C. 49 j 4 Bl. Com. 74. 

raons owing allej 
I lUt. ll'; 'l Eait, P. C. 49.) 



(a) Only persons owing allegiance oaa be guilty of txeasoa. (1 BL Com. 366 ; 4 id. 76 ; 

lm. 11; ir 
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of some other state or government, not at the time at war with this 
state or the United States, without any intention of returning to 
reside in this state.(6) 

4. A child born without the limits of this state, whose father is at 
the time a citizen of this state, is a citizen thereof.^ 

6. A citizen of any other of the United States or of any territory 
or district of the Unite'd States, whether he was such by birth or 
became such by naturalization, who resides and becomes domiciled 
in this state, is a citizen of this state.^ 

6. Any person who removed from Massachusetts prior to the 
fourth of July, seventeen hundred and seventy-six, and continued to 
adhere to the king of Great Britain until the ratification of the treaty 
of peace between Great Britain and the United States, on the third 
of September, seventeen hundred and eighty-three, was not, upon 
the ratification of such treaty, a citizen of this state, and did not 
thereupon owe allegiance thereto.(c) 

7. An alien, whether his native country be at war or at peace 
vnth this state or the United States, owes allegiance to this state 
during his residence therein, and, during such residence, is capable 
of committing treason against this state.^ 

As where an alien, resident in the state, is a subject or citizen of the 
enemy country, and gives aid to his fellow countrymen in prose- 
cuting a war against this state/ 

8* Ambassadors and other public agents of foreign states, whether 
'at war or .peace with the United States, and their alien secretaries. 



» Vattel, b. 1, c. 19, s. 215, 216, 217. 
• Const, of U. S. a. 4, s. 2 J 3 Story's Com. on 
ihe Const. 564, 673. 



* 1 Etat, P. C. 52 ; Fost. 183 ; 1 Hale, Hist. 

P. C. 59, 92 ; 1 Hawk^c. 17, s. 5, 7lh Ed. 
4 1 East, P. C. 53, 81 ; Fott. 185. 



(b) Hein. Jus. Nat. & Gent. L. 2, c. 10, s. 232, Stat, of Virginia, Dec. 23, 1792, dted 
3 Dall. 136, n. ; Talbot v. Jansen, 3 Dall. 133 ; Dig. Lib. 60, tit. 1, 31 ; Grot. De Jur. B. 

'&P.,L.2,c.6, 8.24; Vattel, B. 1, c. 19, 8.218, 223. The above section admits the right 
of expatriation or renouncing allenance by a bona fide change of domicil. Thb is the general 
idb^inne in the 'United States. The doctrine of the common law is, that no one can expatriate 
himself, — that is, divest himself of the obligations of natural allegiance. (Gabb. C. L. 861.) 

(c) 2 Mass. R. 236, 244, & 179, n. ; 2 Pick. R. 394, n. ; 1 H. Bl. 123 ; 2 Kent's Com. 
..2d Ed 41, 69 ; 2 Cr. R. 64, 280 ; 4 Cr. 209 ; 3 Dall. 224 ; see contra, 9 M. R. 454 ; Stewart^s 
Vice Adm. 11. 186 ; iDall. 53. If any one bom within the limits of the state before July 4, 
1776, and absent during the war of independence, returned to teside here before the tzeetj of 
Sept. 3y 1783, he was a citizen of the state. See authorities above cited. 
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servants^ members of their families and persons attached to them in 
their public function, do not owe allegiance to this state, though 
resident therein, and are not capable of committing treason against 
the state.^ 

9. An alien enemy acting in open hostility against this state, 
though within its limits, is not thereby guilty of treason against this 
state.* 

10. Levying war against the state includes not only raising or 
causing war, but also maintaining or continuing a war.^ 

11. To constitute a levying of war, in respect to treason, it is 
requisite that the persons concerned therein should be parties to some 
overt act in or towards procuring, preparing or using force, or putting 
themselves or others in a condition or in readiness to use force, either 
by being present at such overt act, or by promoting, aiding in, or 
being otherwise accessary before the fact to the same.(d) 

As by persons putting themselves in a warlike array, whether with 

the usual military weapons and ensigns, or with axes, clubs, or 

such other weapons as may come to hand/ 
Or assembling with intent to put themselves in warlike array.* 
Or fortifying a place,* or holding a fortress against the legal authority 

of the state/ 
Or delivering up a fortress to enemies or rebels/ 
Or enlisting soldiers, or assembling soldiers in a warlike manner/ 
Or joining traitors;*** or supplying traitors with arms, ammunition, 

money, stores, or necessaries of any kind ;" or giving aid to trai- 



tors." 

» 1 East, p. C. 53; 1 Kent's Com. 38, 182, 2d 
£d. ; 3 Story's Com. on the Const. 519. 

* 1 HaJe, 96, 100 ; Fost. 187 ; 1 East, P. C. 53 ; 

1 Kent. Com. 38, 182, 2d Ed. ; 3 Story's Com. 
on the Const. 519. 

» 1 East, P. C. 67 ; 1 Hale, 131 ; Fost. 208, 219 ; 

2 Burr's Trial, 409 j 3 Inst. 10 j 1 Hale, 149, 
158 J 1 Hawk. c. 17, s. 23, 24, 25, 7th Ed. j 
Fost. 208. 

* Fost. 208; Gabb. 869, 870; 4 Cranch, R. 

476 ; 2 Burr's Trial, 407, 408 ; Vaughan's C. 



13 How. St. Tr. 486. 
» 4 Cranch, R, 476, 478; 2 Burr's Trial, 407, 
408 ; Vaughan's C. 13 How. St. Tr. 486. 

• Gabb. Cr. L. 869. 

' 3 Inst. 10 , 1 Hale, 146 ; Fost. 219. 
8 1 East, P. C. 69 ; Fost. 219. 

• 1 Hale, 152 ; Fost. 218. 
w 1 East, P. C. 70. 

" 18 How. St. Tr. 425 ; Fost. 22, 217; Gabb. 

872; 1 East, P. C. 72. 
« 2 Burr's Trial, 428 ; Fost. 350 ; 1 Hale, 139. 



(<0 1 East, P. C. 100 ; Fost. 342. The word overt is relained, as it is in this connectioii 
more definitely understood to apply to an act as distinciiished from a mere intent or imagination 
of treason, than any word or phrase that could be siuwtituted. 
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The mere refusing assistance against rebels or enemies is not, of it* 
self, treason.' 

A mere intent or mere consultation, without any overt act being 
done, or without any connection with or reference to an overt act, 
which is thereupon done, is not a levying of war.' 

Words merely spoken are not, in themselves, an overt act of treason, 
though they may be evidence that the speaker is a party to such 
act, or of the intent with which such an act is done.* 

12* In order to constitute the levying of war against the state, the 
force must be employed or intended to be employed in contravention 
of the laws, or in opposition to the authority of the state, with an 
intent or for an object affecting the government in some of its 
branches or departments generally, or affecting the enactment, 
repeal or enforcement of laws in general, or of some general law ; 
or affecting the people, or the public tranquillity generally ; in distinc- 
tion from some special intent or object, affecting individual magis- 
trates, particular persons, or a particular district. 

As the attempting, by force, to prevent altogether and generally the 
execution of a general law, in the observation of which the people 
generally have an interest, in distinction from a special law, and 
a law in the observance of which only particular persons or a par- 
ticular district have any interest, direct or indirect; and in dis- 
tinction from an attempt to prevent the execution of a law in a 
particular instance, or by particular magistrates or persons.^ 

Or attempting, by force and intimidation, to compel the legislature 
to pass or repeal a law.(e) 

Or attempting to usurp the powers of government, executive, legis- 
lative or judicial.* 

Or, with any treasonable intent or object, forcibly attacking or for- 
cibly resisting the military force of the state, lawfully assembled, 
and performing actual, public military service, under lawful au- 
thority and command.' 



» 1 Hawk. c. 6, p. 65, 8th Ed. ; 1 East, P. C. 
80 ; Oabb. 878. 

> 1 Hale, 152 ; Post. 218 ; Oabb. C. L. 870. 

> Cro. Car. 332 ; 1 Hale, 116 ; Post. 202 j Gabb. 

Cr. L. 892, 893 ; 1 East, P. C. 120. 
* 2 Burr's Trial, 413 ; 4 Cranch, R. 480 ; Pries's 
Trial, 14 ; 1 Hale, 149 ; 1 Hawk. c. 17, s. 25, 



7th Ed. } Post. 210 ; 1 East, P. C. 67, 75 ; 

1 Wilson's Lee. on Law, 103 ; Chase's Trial, 

by Evans, App. 8, 18, 44 ; Gabb. C. L. 869. 
» 20 St. Tr. 651 ; East, P. C. 98. 
• 1 Hale, 146 ; Post. 219 ; 1 East, P. C. 66; 

Gabb. C. L. 869. 



(e) Lord Greorge Gordon's C. Doug. 592. The case is that of an attempt to compel the 
paniament to repeal a law ; but an attempt to compel the enactment of a law is CTidently of 
preciiely the same character. (SI How. St. Tr. 486.) 
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Or so attempting to alter the constitution ;^ or to reform some alleged 
general grievance;' or to open all prisons and set at large the 
prisoners.' 

The making of a writing which is not published or communi- 
cated to others, or attempted to be so, is not, of itself, an act of 
treason. (/) 

Nor is an act treasonable merely by reason of its being incidentally 
auxiliary to the levying of war by others, where the person doing 
the same has no such intent, and no knowledge that the act can 
have such tendency, or that war is to be so levied ; as in case of 
a rising in one district, not traitorous in itself, and a concurrent 
rising in another district, not known to or expected by those con- 
cerned in the former.^ 

Nor is the use of force, in a merely private quarrel, an overt act of 
levying war, though a great number of persons may be engaged 
on either side.* 

Nor is the delivering up of a fortress to rebels or enemies through 
cowardice.* 

Nor is a person who, through compulsion, joins with or assists those 
traitorously levying war against the state, guilty of treason, unless 
he remains or acts with, or assists them, after the compulsion has 
ceased, or when he can escape.^ 

Nor is a person so guilty, who joins or remains with or assists trai- 
tors, through fear for his life ; but if he so joins, remains with or 
assists them through fear of having property destroyed, or of other 
injury not endangering life, he is guilty of treason.^ 

Nor is it treason to attempt by force to break up a particular 
market,* or to remove a local nuisance,*** or to release particular 
prisoners," or to resist a local act,'' where such attempt is not 
connected with, and intended to further or promote some treason- 
able object or intent aforesaid. 



* 1 Hale, 152 ; Fost. 211 ; 1 East, P. C. 77 ; 
Gabb. C. L. 873. 

» 1 Hale, 152 j Fost. 211 ; 1 East, P. C. 72 j 

Gabb. C. L. 873. 
M Hale, 152 J Fost. 211; 1 East, P. C. 72 j 

Gabb. C. L. 873. 

* 1 East, P. C. 97, 102 ; Eel. 19 ; and see Gabb. 
C. L. 254, 255, 886, 887. 

'£ast,P. C. 67; 1 Hale, 135; 4B1. Com. 82; 
Gabb. C. L. 870. 

* 1 East, P. C. 69 ; Fost. 219 ; Gabb. C. L. 870 ; 



1 Hale, 49, 56, 139; Fost. 216, 217. 
' 18 How. St. Tr. 391 ; Fost. 13 ; 1 East, P. C. 

71 ; Gabb. Cr. L. 872. 
MEast, P.O. 71; Fost. 13, 217; U. S. i;. 

John Hodges, C. C, V. S., Dist. of Maryland, 

1815, 2 Wheel. Cr. C. 477; Hawk. c. 17, s. 

24, 7th Ed. 
• 1 Hale, 133 ; 1 East, P. C. 75. 
«> 1 Hale, 133 ; 1 East, P. C. 75 ; Gabb. C. L. 875. 
» 1 Hale, 133 ; 1 East. P. C. 75 ; Gabb. C. L. 875. 
»« 1 Hale, 133 ; 1 East, P. C. 75 ; Gabb. C. L. 875. 



(/) The so making of a writing was held to be an open act of treason in the case of Alger- 
Boa Sidney, 9 How. St. Tr. 817. See Fost. 198 ; 4 Bl. Com. 80 ; 2 How. St. Tr. 869 ; 
Cio. Car. 125, 33S; 1 Hale, 116. 
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13. War may be levied, in respect to treason, either within or 
without the state.(^) 

14. An enemy, in respect to the commission of treason by giving 
aid or comfort to an enemy, is one who, not owing allegiance to this 
state, is in open hostility thereto.^ 

15. It is not necessary, in order to constitute a war with the 
commonwealth, that war should have been formally declared by 
either of the parties thereto. It is sufficient for that purpose that a 
state of hostility exists in fact ; in which case those carrying on the 
same against the commonwealth are enemies.^ 

16. As long as no declaration of war is made, or act of hostility 
is done, between this state and any other state or country, they are 
considered to be at peace, though no treaty may have been made, or 
negotiation may have taken place, between the United States or this 
state and any such other state or country.^ 

17. Voluntary adventurers not owing allegiance to this state, and 
making war against the same without the authority or sanction of 
any government, are enemies.* 

18. Adhering to an enemy of the state, giving him aid and 
comfort, must, in order to constitute the same treason, be manifested 
by some overt act, done with the intent so to adhere, giving aid and 
comfort. 

As by joining the enemy.* 

Discharging or delivering up prisoners taken from him.* 

Raising men for him.^ 

Holding a fortress against the state in order to assist the enemy.' 



> 3 Inst. 11 ; 1 Hale, 163 ; Fost. 219 j 1 East, 

P. C. 77. 
« 1 Hale, 164 ; Fost. 219 ; Trial of Wm. S. 

Smith, p. 84, 85 J 1 East, P. C. 77. 
M Hale, 150; Dig. 49, 15,5. 



4 Fost. 219. 

» East, P. C. 78. 

' U. S. t7. John Hodges, 2 Wheel. Grim. Gas. 477. 

■> 1 East, P. G. 78. 

8 3 Inst. 10 ; 1 Hale, 146 ; Fost. 219. 



{g) The Rev. Stat. c. 124, s. 1, and the act of treasons, St. 1777, do not make any dis- 
tinction as to the treason being committed within or without the limits of the state, nor does 
there seem to be any ground for limiting the crime to acts done within the state, though, by 
the Stat. 25 Edw. 3, St. 5, c. 2, treason by levying war is limited to levying war wUhin the 
realm. (Gabb. C. L. 886.) 
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Famishing him with money, aims, munitions of war, provisions or 

necessaries.^ 
Destro3ring or wasting the stores of the state in order to assist the 

«nemy.* 
Sending the enemy plans, or communicating intelligence in order to 

assist or encourage him in carrying on hostility or making der' 

fence; though the same may not reach him or avail him.' 
Making war, or doing a hostile act against an ally of this state in 

carrying on a war, is adhering to and aiding the enemy.* 
So is surrendering a fortress to the enemy.* 
But an act done under compulsion, or through fear of the loss of life, 

or through cowardice, is not a treasonable adhering to the enemy. 

19. A citizen of this state, merely remaining in the enemy coun* 
try for the purposes of residence or private business, after the break- 
ing out of a war between such country and this state, is not thereby 
guilty of treason.(A) 

20. An accessary before the fact to treason is guilty of treason 
mid is subject to prosecution, trial, and punishment therefor, though 
the {NTincipals more directly concerned have not been convicted, or 
are not amenable to justice. (t) 

21. No person is subject to be convicted of treason but by the 
testinM>ny of two or more lawful witnesses to the same overt act of 
treason whereof he stands charged, unless he shall, in open court, 
confess such treason.Q) 



»3 Inst. 11; 1 Hale, 164; Post. 22, 219; 18 

How. St. Tr. 425. 
»1 East, P.O. 66. 
» 1 East, P. C. 79 ; Post. 197, 217 ; Vaughan's 

C. 13 How. St. Tr. 486 ; Lord Preston's C. 

12 How St. Tr. 409 ; Dr. Hensey's C. 1 Burr. 



R.646; Stone's C. 6 T. R. 527 J Gregg's C. 

14 How. St. Tr. 1371 ; 25 How. St. Tr. 1155. 
< 1 East, P. C. 79 ; Post. 220 ; Vaughan's C. 

13 How. St. Tr. 486. 
* Post. 219; Stephens, 35. 



(A) Gabb. 878 ; 1 Hale, 165 ; 1 East, P. C. 81. This doctrine is the more especially ap- 
plicable to the case of a citizen of this state remaining abroad after the breaking out of a war, 
aiaoe our citiiens are permitted bona fide to expatriate themselves. Bat doubtless no citizen 
can expatriate himself merely for the purpose of joining the enemy. 

(t) The Revised Statutes, c. 133, s 1, establish the above rule as to the punishment of an 
aocenary, thouffh the principal may not have been convicted. The principal may be out of 
the country, and so not amenable to justice. The rule of the common law was otherwise, 
(Gabb. C. L. 889 ;) and the accessary was not subject to be convicted until the principal was 
convicted. As to an accessary before the fact to treason being guilty as principal, see 3 
Burr's Trial, 404, 428 ; Foet. 350 ; 1 Hale, 439 ; 1 Burr's Trial, 634 ; cites 4 Tucker's Bl. 
Com. 44, n. (a). 

(» Rev. Stat. c. 124, s. 4. By Stat. 7 W. 3, c. 3, Gabb. C. L. 897, two overt acts of the 
gpedeB of tieaaon, each proved by one lawful witness, are sufficient. And see Foet. 
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22. Whoerer shall commit the crime of treason against this com- 
monwealthy shall suffer the punishment of death for the same.^ 

23. If any person, who shall have knowledge of the commission 
of the crime of treason against this commonwealth, shall conceal the 
same, and shall not, as soon as may be, disclose and make known 
such treason to the governor thereof, or to one of the justices of the 
supreme court, or of the court of common pleas, he shall be adjudged 
guilty of the offence of misprision of treason, and shall be punished 
by fine not exceeding one thousand dollars, or by imprisonment in 
the state prison not more than five years, or in the county jail not 
more than two years.^(A;) 

> Bev. Stat. c. 124, s. 2. • Rev. Stat. c. 124, s. 3. 

S37; 1 East, P. C. 129; Layer's C. 16 How. St Tr. 93; 7 How. St. Tr. 643; Gtbb. 
C. L. 901,903. 

(k) Sedition. All the offences included under sedition in the books of the common law, 
and which would be crimes in this state, are supposed to be included under Riots, Conspira- 
cies, Obstructing the Course of Justice, Instigation to Crime, and other titles. Many of the 
offences coming under the title Sedition, in England, are supposed not to be offences in this 
state. " Sedition," says Mr. Deacon, v. 2, p. 1168, *' includes all offences of like tendency 
with treason, but without any such direct intent or overt act of the party, formed or executed, 
as to bring it within the more serious offence. All contempts against the long or his government, 
and riotous assemblies for political purposes, may be ranked under the head of sedition. All 
contemptuous, indecent or malicious observations upon the king or his government, whether by 
writing, speaking, or by tokens, calculated to lessen him in me esteem of his subjects, or to 
weaken his government, or to raise jealousies of him amongst the people, will fall under the 
notion of semtion, as well as all direct or indirect acts or threats tending to overcome his 
measures or disturb the course of his government, not amounting to overt acts of treason. 
All these attempts are highly criminal at common law." He cites 4 Bl. Com. 147 ; 1 Hawk, 
c. 65, s. 6, 8th £d. ; 1 East, P. C. 76. The trials for sedition in the English courts usually 
arise on statutes. 
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Sbction 44. Necessary force. 

45. Adequacy of occasion for defence by force is for the jury. 

46. Supervening circumstance to be considered. 

47. Retaliation and revenge. 

48. The occasion for the homicide induced purposely. 

49. Homicide by authority of law. 

50. Homicide in attempting to arrest or detain a person. 

51. Homicide to prevent escape. 
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56. Where the limits of the justification are exceeded. 
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58. Homicide in sudden passion. 

59. Where the provocation is induced by the fault of the party killing. 
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1. Homicide is the killing of a human being. 

2. Murder is homicide done with malice aforethought, without 
authority, justification or extenuation by law.(a) 

(a) The plain meaning of afordhoughi ia thought of hefort hand. Coke usee the word pit- 
pmatdy and defines an act done with malice prtptnsed to be " voluntary and of set purpose, 
though it be done upon a sudden occasion." (3 Inst. 62.) That is to say, '< mdict ttfort- 
thought is not confined to deliberate premeditation. 

The definition as more frequently given, is merely, that " homicide with malice afore- 
thought is murder," without adding " unlawful," or " without authority, justification or exten- 
uation by law ;" which is assuming, that, if there be such authority, justification or extenua- 
tion, this disproves and excludes malice aforethought. It seems to be more satisfactory to 
express so essential a circumstance in the definition, than to leave it to implication and 
inference. In case of homicide in battle, in an execution under sentence, or in justifiable 
defence, the justification, being established, excludes all inquiry as to malice, whether of 
purpose or disposition. There is then no need of any theory of the possibility of malice in 
such case. Its existence is, in law, immaterial. 

The case of extenuated homicide, or manslaughter, is diflferent. This involves culpability, 
and is, in some circumstances, a ^ve oflTence, ranking near to murder, being subject, by the 
present law, to the maximum punishment of twenty years impriso;iment In this case, there- 
fore, the present law supposes the existence of that degree of malice which is the common 
characteristic of crime. The distinction between it and murder, is, that the latter is charac- 
terized by malice aforethought, the former simply by malice. The distinction, then, in the 
law as it now stands and as it is proposed to be leil in this chapter, between murder and 
manslaughter, is, that the former is characterized by preconceived, prepensed malice of pur- 
pose or disposition. The malice accompanying manslaughter is supposed bif the law to be 
merely simultaneous with the homicide, and less in degree and intensity than m murder, and 
to be qualified by extenuation. 

For the varying definitions of murder, at different periods of the common law, see Wil- 
kins's Laws of the Anglo-Saxons, 480 ; Glanv. L. 14, c. 3 ; Home's Mirror, 46 ; Dalt c. 145 ; 
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3. Murder committed with deliberately premeditated malice afore- 
thought ; or in the commission of, or attempt to commit any crime 

St 52, H. 3, 25 ; Bracton, L. 3, c. 4, s. 1 ; Britt c. 6, s. 1 ; Fleta, L. 1, c. 30 ; Kelham's Nor- 
man Diet " Murder ;" Cowell's Diet "Murder;^ Blount's Law Diet " Murder ;" CowelPs 
L. Diet « Murder f 3 Inst 47 ; Staund. b. 1, c. 10 ; 1 Hale, 424-5 ; 1 Hawk. e. 31, s. 3 ; 
Vin. Abr. " Murder," a, 1 ; 2 McNaUy, 553 ; Foster, 256 ; 4 Blk. Com. 198; 1 East, P. C. 215 ; 
Bac. Abr. « Murder," A. ; Jacob's Law Diet « Murder ;" 2 Ld. Raym. 1487 ; Kelyn^e, 121-127 ; 
3 Chitty, 723 ; 3 Starkie, 513; 1 Russell, (Ed. 1831,) 421 ; Archbold, 818 ; 2 Deaeoh, 896; 
Roecoe, 562; Davis, J. 309; Davis, Cr. L. 92; C. J. Parsons's def. (Selfridge's Tr. 3,) 
Brockenborough, J. in 6 Randolph's Va. R. 723 ; 6 Mass. R. 139; 7 Dane, Abr. e. 212; 
2 Halsted's R. 242 ; Piatt, J., 1 Wheeler's C. C. 274 ; Prince's Digest of Laws of Geo. 622 ; 
(Ist Ed.) 622, (2d Ed.); Rev. L. of Indiana, (1831,) 180 ; Rev. L. of Dlinois, (1833,) 133. 

It will be seen, that, for many centuries, " murder" has been used to signify the highest 
grade of culpable homicide, and the general definitions of different authors are substantially 
Uie same. 

The definition of Lord Coke, (3 Inst 47,) as modified by Mr. Justice Blackstone, (4 Com. 
198,) is the most celebrated for its fulness and accuracy, and has been copied by nearly all 
the subsequent writers upon the subject, and adopted, with slight changes, by the courts, and 
into the statutes of several of the United States. It is : ** Murder is where a person, of sound 
memory and discretion, unlawfully killeth any reasonable creature in being, under the king's 
peace, with malice aforethought, expressed or implied." 

The words "o/* sound memory and discrdum^ are omitted in the definition, because the 
rules governing exemption from punishment for want of capacity, are general, applying as 
well and in the same manner to other offences as this, and therefore belonging to another 
part of the code. 

The words "in the kinjg^s peace,^ or "tn (he peace of the state^^ are omitted, (as in the 
definition of Davis, and in the statutes of Indiana and Illinois,) because they are not 
only unnecessary, but calculated to mislead. For it may be murder to kill a person at the 
time engaged in the perpetration of a crime, or even an alien enemy, " unless it be in the 
actual heat and exercise of war f (1 Hale, 433; Archbold, 320;) in which case, the idea of 
murder is excluded by other parts of the definition, for then the killing would not be " unlaw- 
Ai/," or " with malice/* These words are unnecessary in an indictment (3 Chitty, 75 ; 1 
East, P. C. 345.) 

The words " any human bein^ are substituted for " any reasonable creature in heing,^ be- 
cause the former expression is more simple, and less liable to misapprehension ; for, in a 
popular sense, an idiot is not a reasonable creature, and yet he may as well be the subject of 
murder as any other human being. 

The definition of murder in the French code is killing with premeditation. Voluntary 
killing without premeditation is, by that code, murder in the second dep-ee, and compre- 
hends some species of what we denominate manslaughter. That code designates homicide 
in the first degree by the term assassination. 

The definitions in the text differ in some respects from those proposed in the preliminary 
report, (18^.) Instead of " unlawfully y^ the qualification " without authority, excuse or ex- 
tenuation by law," is substituted, as expressing more definitely what is meant by the expres- 
sion " unlawfully.'" 

The qualification of " express or implied," as applied to the malice requisite to murder, is 
omitted. At the time of making that report, there was much discussion among the Commis- 
sioneiB as to the meaning of the phrase ^^ express malice." The specimen under the title of 
Homicide, was originally drafted by our lamented fellow-laborer Mr. Alvord, who, at the 
time of the discussion on this part of the report, thought it would not be practicable to dis- 
pense with this phrase in the definition ; and in a note, (p. 46,) it is said that the distinction of 
express and implied malice would be seen thereafler. But in the remainder of this title, as 
far as prepared by him, the head of malice is not treated of, excepting as it is impliedly so, 
under the heads of justifiable and extenuated homicide. 

In the same note Mr. Alvord says, " express malice means generally malice proved to have 
existed in fact ; implied malice^ such as the law presumes, often contrary to the fact" This 
distinction is general, and does not discriminate between the two with the precision desirable 
in case of its being the criterion of a difference of punishment; and it was necessarihr laid 
down in that report, without the assistance of an elaborate analysis of the entire title of hom- 
icide. 

The general definition of murder, as above, is the same as by the insertion of the descrip- 
tions of " express and implied," since malice must include the different descriptions; that is> 
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punishaUe with death ; or committed with extreme atrocity or era- 
elty,(6) is murder in the first degree. 

4. Murder not appearing to be in the first degree, is that in the 
second.(c) 

if express and implied malice comprehend all descriptions of malice, as it is presumed they 
do, then defining murder to be homicide committed with matict, is precisely equivalent to th^ 
d^nition of the same crime as being homicide committed with malice exprt88 or in^i)Ued* 

The English Commissioners retain the phrases exnresa and implied malice, but do not en- 
tirely found the distinction of punishment upon tnem. Th^ define express malice to be 
^ deliberate intention to kill or do great bodily harm." (Fourth R. p. 33, a. 14.) 

Now the term express does not convey any such meaning to readers in general, and con- 
veys it quite obscurely, and in fact questionably, to those of the legal profession. It seems 
accordingly preferable to use other words less ambiguous in distinguishing the degrees of 
murder. 

The word expressed is used by Coke, (3 Inst 47,) in describing malice in respect to murder, 
and he defines murder to be killing with malice " expressed by the party or implied by law," 
which is plain enough, but presents a distinction of the very slightest importance in regard 
to the atrocity of the crime or degree of punishment The word express has been since sub- 
stituted for expressed^ and some ambiffuous, indefinite meaning has been attached to the term 
in itB new form, which is an unsafe basis of any criterion or doctrine without a definition; 
and if the term is retained, and for the purpose of retaining it a definition is j^ven, as it mi»t 
be, a meaning must be forced upon the term, which seems to be quite foreign to it, and 
which it seems to be ill adapted to express. 

(b) The degree of malice may evidently appear firom the manner of perpetrating the hom- 
icide, no less than from previous deliberation. 

(e) The object in making different demes of murder is to make a distinction in punish- 
ment, making only the first degree punishable with death. 

Upon nothmg, perhaps, does the symmetry, as well as the general perfection of a penal 
code, more essentially depend than upon preserving, on known principles, a due proportion 
between crimes and punishments ; and any code, which should neglect this obvious consid- 
eration and fail to preserve the relation of one to the other, and of both to the whole, if it 
should be a *' systematic code," would be so only by reason of an artificial connexion, and 
not from any natural harmony of its parts. 

If the punishment of death can be rightfully applied to any offence, it surely should be to 
thatof wilful, deliberate, premeditated murder, for this is the most fearful, as well as the 
most atrocious, of all individual crimes. But, by the gradually extended meaning which has 
been given by the common law to the word ^^ mo/tce," as one of the ingredients of murder, 
it has been made to include many cases of unintentional killing, and a great varie^ of 
offenc^ terminating accidentally in deaUi, which have hardly a shade of the dark and deep 
malignity of the original crime, and which cannot, without great injustice and an entire dis- 
regard of the principles governing the wise adaptation of laws, be classed with it, as of the 
same grade, and deserving of the same punishment. 

It is, for instance, a well-established principle of the common law, that if one engaged in 
the perpetration of any "/e/ony," (a word of wide and somewhat doubtful interpretation in the 
common law,) shall kill another, though accidentally, and where the offender could not have 
foreseen the consequence, he is guilty of murder. " As if," says Lord Coke, (3 Inst 56,) 
^ A, meaning to steal a deer in Uie park of B, by the glance of the arrow killeth a boy that 
is hidden in a bush, this is murder, although A had no intent to hurt the boy, nor knew of 
him." Or, to take a case more applicable here, from other authors, (1 East, P. C. 2.55 and 231 ; 
Foster, 258 ; 1 Hawk. c. 29, s. 11 :) " Where A shoots at the poultry of B, and, bv accident, 
kills a man; if his intent were to steal the poultry, which must be collected from the circum- 
stances, it will be murder by reason of the felonious intent" This principle, which is in 
force with us, confounds very different degrees of crimes, both as to the depravity which they 
indicate, and the terror which they are cdculatcd to spread through society. In the case 
just quoted, A has not the guilt of murder or any similar guilt in his heart, and is not before 
God or man, in its true and original sense, a murderer. He was, to be sure, voluntarily en- 
gaged in the perpetration of a mean and detestable crime, but a crime vastly less than mur- 
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5. Suicide is not, in contemplation of law, a cognizable, pnnish- 
ible crime in respect of the party killing or attempting to kill 

ler; and it is accident only which haa connected with it, in any decree, the responsibility 
or the blood of a fellow creature. Undoubtedly, regard is to be had in the punishment to 
he eentequenees of crimes as well as to the motivea which prompt to them ; but this is only 
roe, in its full extent, when the consequences mi^ht be foreseen and guarded against, and 
o enter in some measure into the guilt of the original design ; and the principle cannot be 
ii0dy extended, so far as it has been, to mere collateral consequences. 

It is not proposed to go to the length which the ** British CommiMioners for forming a pe« 
■d code for India" have, in recommending, that ^ when a person engaged in the commission 
if an oflfence, causes death by pure accident, he shall suffer only the punishment of the 
deuce, without any addition on account of such^ accidental death," but it is proposed to 
oaik broadly the distinction between such a killing, occurring incidentally in the conmiissioD 
fan inferior crime, and that by the deliberate assassin. 

The India Commissioners say, ** To punish as a murderer every man, who, while commit* 
ine a heinous ofience, causes death by pure misadventure, is a course, which evidently adds 
lo&ing to the security of human life. Uo man can so conduct himself as to make it abso- 
utely certain, that he shall not be so unfortunate as to cause the death of a fellow creature. 
The utmost that he can do, is to abstain from every thing which is at all likely to cause 
leath. No fear of punishment can make him do more Uian this, and therefore to punish a 
nan who has done this, can add nothing to the security of human life. The only good effect, 
Huch BQch punishment can produce, will be to deter people from committing any of those 
tfepcesy which turn into murders what are in themselves mere accidents. It is in fact an 
iddition to the punishment of those offences, and it is an addition made in the very worst 
ray. For example, hundreds of persons in some great cities are in the habit of picking 
locketi. They know that they are guilty of a great offence. But it has never occurred to 
my one of them, nor would it occur to any rational man, that they are guilty of an <^ence 
rluch endangers life. Unhappily one of those hundred attempts to take the purse of a gen- 
leman, who has a loaded pistol in his pocket ; the thief touches the trigger by accident ; the 
nstol ffoes off; the gentleman is shot dead. To treat the case of this pickpocket differentlv 
rom that of the numerous pickpockets who steal under exactly the same circumstances^ with 
aoictly the same intentions, with no less risk of causing death, with no greater care to avoid 
snsing death, to send them to the work-house as thieves, and him to the gallows as a mur- 
bier, — appears to us an unreasonable course. If the punishment for string from the p9r' 
on be too light, let it be increased, and let the increase fall alike on all the offenders. Surely 
he worst mode of increasing the punishment of an offence is to provide, that, besides the 
vdinary punishment, every offender shall run an exceedingly small risk of being hanged, 
rhe more nearly the amount of punishment can be reduced to certainty, the better. But if 
tbance is to be admitted, there are better ways of admitting it It would be a less capricious, 
nd therefore a more salutary course, to provide that every fiflieth or every hundredth thief 
elected by lot should be hanged, than to provide that every thief should be hanged, who, 
rfaile engaged in stealing, should meet with an unforeseen accident, such as might have be- 
alien the most virtuous man, while performing the most virtuous action." (Report, note M.. 

See also the remarks of Haus, upon the provision of the revised code of Belgimn, making 
nurder more or less aggravated, as it should or should not be connected with the commission 
if another crime. (Haus's Observations, dLc. p. 202.) Also the remarks of Mr. Livingston on 
his subject, in the preliminary notes to his code, (p. 182-187.) 

It is vexT obvious, that this indiscriminate application of the punishment of death to all 
:aae8 of either actual or implied malice, is much more out of place in our system than that of 
Sngland,— for their code, in its theory at least, is more sanguinary than our own. There, 
lo^iding to the theory of the common law, every felony im^olved a forfeiture of the lands 
ind floods of him who committed it, and was almost uniformly punishable with death, with 
» without the benefit of clergy. Every crime indeed which was made a ^fd(my" by stat- 
ite, and for which there was no special provision, drew after it, as of course, this punishment* 
PlTbeie, then, the malicious purpose to commit one felony was transferred by the Taw to an- 
idier, which resulted, thou^ incidentally, in the execution of such purpose, little violence 
SIS done to their system. But here, where a felony has no such necessary consequences, — 
^heie its commission involves no forfeiture, and is in a few instances only punished with 
leath, the disregard of the degree, in the malignity of the actual purpose, is at war with our 
{eneFd principles of punishment' The common law of England, in this respect, i» adapted 
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himself. In respect tx> others aiding and abetting, or accomplices, 
accessaries or instigators, it is culpable homicide.^(6{) 

1 Fourth Rep. £ng. Comm'rs, p. 34, a. 18. 

to a system wholly unlike our own, and is not " suitable to our circumstances, and the gen- 
eral spirit of our institutions.** 

It is another familiar principle of the common law, that every killing shall be presumed to 
be with malice, and therefore murder, unless the contrary appear ; and although manslaughter 
is defined to be " the killing of another unlawfully and in uie fury of one's mind," yet it has 
been often decided that passion is not sufficient to reduce the killing to this grade of crime, 
if the provocation which excited it were by words only, and not by any actual bodily vio- 
lence. The law has here its indulgencies for pain of the body, but none for pain of the 
mind. And yet who does not know, that the provocation may be as great, as adequate to 
induce, at the moment, a dangerous blow, in the one case as the other ? Upon some tempei^ 
aments, indeed, and those sometimes possessed by men not of the most debased nature, the 
effect might be even stronger and more irritating in the first case than in the last ; and yet 
the law allows no mitigation, no apolocfy for a human infirmity, which is wrought upon by 
derision or insult of word or gesture, however provoking; and thus, where there is only the 
moral ^ilt of manslaughter, the offender pays the penalty of U^al murder with his life. 

Such cases are not unfrequent. In a case before the Supreme Judicial Court, Hampden, 
Sept T. 1837, the defendant was tried on an indictment for the murder of Jones. It ap- 
peared that he was sitting by the fire in company with several others, when the deceased 
entered the room, and addressed him in language of the most cruelly insulting and irritating 
character, which he withstood for a while with a remonstrance ; when, upon its being re- 
peated in a new and still more aggravated form, in a phrensy of passion produced by it, be 
seized the tongs which were by liis side, and struck the deceased a blow, which caused his 
death. Here &ere was clearly no intention to kill, and no settled malignant purpose what- 
ever. The offence was committed in the sudden heat of passion, — " the fury of the mind,"— 
produced by a provocation, as adequate to excite it as any bodily injury ; and fell far short of 
the deep guiltiness of the deliberate assassin. An undoubted case of murder as it was, un- 
der our laws, one jury would not agree to a verdict of conviction, but the second rendered a 
verdict of guilty, and sentence of death was pronounced upon the prisoner ; but jury, and 
court, and prosecuting officer, joined in recommending him to the mercy of the executive, 
and his punishment was conunuted. But the laws themselves ought to make these natural 
distinctions, and not leave the criminal code so that it shall require the executive prerogative, 
given for widely different purposes, to soften and harmonize its features. 

A criminal code which sends such a man to the gallows, while it only condemns to impris- 
onment him who knowingly swears away his neighbor's life, and has the double ^ilt of wil- 
ful perjury and deliberate murder upon his soul, cannot commend itself to that umversal love 
of justice which is the best support of law. 

It is accordingly proposed, that there be established two degrees of murder ; the one, pun- 
ishable with death, including all cases of wilful and premeditated killing, (indicated in our 
law by the words " express malice aforethought,'') and those cases also where the killing 
occurs in the perpetration of a crime, itself punishable capitally, and where, therefore, the 
intent may properly be transferred to the act ; — ^the other, punishable with imprisonment for 
life or a term of years. 

This proposition is not a new one, as such degrees, with nearly the same limits, are now 
established in several of the United States, as well as more or less extensively in nearly 
every foreign country on the globe. 

The statute of New Hampshire, (Act, Jan. 13, 1837,) provides that "all murder hereafter 
committed by poison, starving, torture or other premeditated and deliberate killing, [these 
terms are equivalent to killing with ^express malice,^] or which shall be committed in tiie per- 
petration or attempt to perpetrate rape, robbery or burglary, may be murder of the first de- 
gree ; and all other murder shall be murder of the second degree," and provides the pun- 
ishment of death for the first, and imprisonment for the last 

The laws of several other states are upon this point similar to those of New Hampshire, 
as in Pennsylvania, (Act, March 9th, 1814 ;) Maryland, (Act, 1809, c. 138, s. 3 ;) Virginia, 
(Act, March 6, 1819, 1 Rev. Code, c. 200, s. 2 ;) Ohio, (Act, Feb. 26, 1824, 22 vol. of Laws, 
158;) and Missouri, (Rev. Stat of ia35, p. 167-8.) 

It outrht also to be stated, that such was the law of Rhode Island from 1798 to 1814, when 
the doctrine of the common law was restored by legislation. 

The provisions in the laws of these different states are somewhat variant, though in all 
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6. Justifiable homicide is that authorized or excused by law.(e) 

7. Homicide by misadventure is that which is merely accidental, 
and is involuntary on the part of the person doing the same, and 
done or caused without any illegal or malicious intent, and without 
any illegal, malicious or culpably negligent, violent or rash act on 
the part of the person doing or causing the same.^ 

> 4th Rep. £ng. Commrs. p. 42, a. 69. 

founded upon the same general principle. In Ohio, for instance, the first degree is similar to 
that in New Hampshire ; the second, punishable by imprisonment for life, is '^ where any one 
purposely, bat without deliberate and premeditated malice, kills another," while all other 
cases of killing, with ^ implied malice,** are reduced to the grade of manslaughter. 

In other states, of which New York is an eminent instance, much has been done by alter- 
ations in the statute law, giving a more limited effect to the definition of murder, or reducing 
to the class of misdemeanors what were felonies at the common Jaw, (so as to exclude the 
idea of malice in the case of killing accidentally in the commission of simple larceny, for 
instance,) to restrain within reasonable limits tliis wide extended implication of malice, and 
to pumsh as manslaughter only, what the common law denominates and punishes as murder. 
(2 Rev. Stat of N. Y. p. iv. c. 1, s. 4, 5, 9, and Amendment, 3 R. S. App. 158, s. 58.) See also 
remarks of Chanc. Walworth, as to the object of these provisions, (Enoch's C. 13 Wend. 175.) 

The Commissioners have examined with great care the codes and treatises upon the crim- 
inal law of foreign countries, and believe that the^ can state confidently that in no civilized 
community, (excepting such as derive their institutions of punishment from the common law 
of England,) even where their codes are the most sanguinary, is there provided the punish- 
ment of death for any other killing than that which is wilful and premeditated. Most of 
these, indeed, have many degrees of culpable homicide, less than murder, according to the 
circumstances, as has also Mr. Livingston m his code. 

Suicide is reckoned murder at the common law, as indicated by the term sdf-murdtr. 
Jale, P. C. 411, 431 ; 1 East, P. C. 219, 229 ; Fourtii Rep. Eng. Comm'rs, p. 42, a. 72, 73 ; 
Dyson's C. R. & R. Cr. Cases, 523.) 

The above section does not purport that suicide is not morally culpable, but merely that it 
is not a crime of which the law takes note as such, in respect to the party killing himsel£ 
Tliis is supposed to be the present law of this state. 

(e) There does not appear to be any practical advantage in making a legal discrimination 
between justifiable homicide and exctisabU homicide, in England uiere has been a material 
distinction between the two, and many cases of the killing of a human being by misadven- 
ture, or in self-defence, were of the latter class. The term '' excusable homicide" imported 
some fault, but of a nature so trifling that the law did not stamp it with the guilt of felony. 
In theory, it was punished with a forfeiture of goods, but in early times the jury finding the 
&ct specially, a general pardon was alwavs granted, under the statute of Gloucester, (d Ed. 
], c. 9,) which saved the forfeiture. Afterwards, the judges permitted a general verdict of 
"not guilty" to be rendered, though for some time, it would seem, without any authority of 
law. The Stat 9 Geo. 4, c. 31, s. 10, put an end to the theory, and sanctioned the practice 
of acquittal, by enacting, that **no punishment or forfeiture shall be incurred by any person, 
who shall lul] another by misfortune or in his own defence, or in any other manner, without 
felon^r f but the old terms, though they import no legal distinction, are still preserved in the 
Bogbsh books for convenience. With us, where the doctrine of forfeiture never took root, 
and is prohibited by the constitution, there was never any punishment for excusable homi- 
cide, nor other difference as to the legal effect between that and justifiable homicide ; but if a 
case belonged to either class, the defendant was entitled to a general acquittal. See upon 
this subject, 3 Inst 55; 4 Blk. Com. 188; 1 Hawk. c. 28, s. 1 & 23; c. 29, s. 25 ; 1 East, 
P.O. 220 ; Foster, 282-8 ; 1 Russ. 538-552 ; Roscoe, 464 ; Parker, J., Selfridge's Trial, 159. 
Both terms are used in the course of the chapter, because the one is sometimes more appro- 
priate than the other, re^d being had to the natural and customary import of the words, and 
not to mark any discrinunation as to legal consequences. 
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8. Extenuated homicide or manslaughter is homicide by crime or 
fault imputable to the person killing, or causing or occasioning the 
killing ; and not by misadventure or justifiable by law, and not be- 
ing suicide or murder.(y) 

9. Incidental homicide is homicide done unintentionally, and di- 
rectly occasioned by, and the direct consequence of an act, done 
with another intent than that of doing the homicide which is 
done.(g) 

10. Incidental homicide in the commission of or attempting to 
commit, or aiding in the commission of or attempt to commit, with 
malice aforethought, any crime punishable with death, is murder : so 
also is incidental homicide, in doing or attempting, or aiding in 
doing or attempting, with malice aforethought, any unlawful act, 
whereby the destruction or loss of the life, or the destruction, loss, 
maiming or disabling of a limb, member or bodily organ of another, 
or the causing of personal deformity or permanent physical injury, 
is obviously and imminently endangered.(yi) 

11. Incidental homicide done in doing or attempting to do, or 
aiding in doing or attempting to do, any unlawful act otherwise than 

{/) Marulaughter is the term meet frequently used in common law jurispnidence. EiUn- 
uaSta honddde seems to be preferable, as it directly and more plainly conveys the intended 
meaning. 

{g) Incidental homicide is criminal or excusable according to the act to which it is inci- 
dentaL 

(h) Wh^^ homicide is conmiitted in pursuance of an intent to commit another crime sub- 
ject to like punishment, it is, according to the principles of the common law, murder; and 
by that law felony is, in general, punishable capitally. 

The phrase '* malice (tfordhougid^ is applicable to an intent to commit another crime than 
murder, and it is ordinarily in reference to such intent, that the question of the existence of 
such malice ordinarily arises. 

Mr. East, P. C. c. 5, s.31, stating the common law, says, <*If the act on which death en- 
sues be malum in m, it will be murder or manslaughter according to the circumstances. If 
done in prosecution of a felonious intent, however the death ensued against the intent of the 
party, it will be murder; but if the intent went no further than to commit a bare trespass, it 
will be manslaughter: as where one shoots at poultry, and, by accident, kills a man. A, 
whips the horse whereon B is riding, whereupon the horse springs out and runs over a child 
and kills it: this is manslaughter in A, but misadventure in B." Here it is to be observed 
that Mr. East puts the distinction of murder or manslaughter upon the intent to do an act 
malum in m, or not ; though, when he proceeds to illustrate the doctrine, he instances a case 
of felony. The phrase malum in m, is deemed not to be siUficientJy definite to be the crite- 
rion in Uiis case. 

In the case last provided for in the above definition, the criterion of murder or not tnnis 
upon the fact of malice, in conformity to the common law. (East, P. C. 257.) 
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as specified in the preceding section, or in doing any act ma- 
liciously, is extenuated honiicide.(i) 

12. Killing is causing the extinction of life by means of some 
bodily injury.^ 

A killing may be by direct violence, as by striking,' stabbing,' 
shooting,'' drowning,* strangling;* or it may be the indirect con- 
sequence of an act done, as in killing by poisoning, (^') starving,? 



> Liv. 4 ;. Starkie's Ev. 513, n. r. ; 1 Hale, 429, 

and notes infra. 
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(t) If the act be legal and not malicious, as a surgical operation, and homicide incidentally 
ensues, it is justifiable homicide ; but if the intended act be illegal, as a mere civil trespass, 
or malicious though not illegal, it comes under the latter part of the above section. 

The English Commissioners, (4th Rep. p. 40, a. 53,) propose to define killing to be of malice 
aforethoQ^t " whenever one, in committing or attempting to commit any felony with force or 
violence to the person or dwelling-house of any otlier, or in burning or attempting to bum the 
dwelling-house, or committing or attempting to commit any felony from which danger may 
ensue to the life of any other person, shall happen to kill any other person." And, in a note 
to this definition, they say, *^ As the law now stands, where death comes from the doing of 
an act nudum in at, with a felonious intention, it is murder. (Fost 258 ; 1 Russ. on Cr. 454.) 
We propose to restrict this as in the above article.*^ And they refer to their preliminary re- 
nuirfes, (p. 29,) for the reasons, where, after remarking on the irregularity and disproportion- 
ateness of the operation of the doctrine of the common law on the subject of incidental 
homicide, they proceed : " Whilst we think that a mere accidental killing in the endeavor to 
do an illegal or criminal act, wholly unconnected with any danger or mischief to the person, 
cannot, on any just principle, be brought within the scope of the law of murder, it appears to 
ns that the same objections do not apply with the same force to the case where death is 
occasioned in the endeavor to commit a crime with violence to the person or habitation of 
another, and consequently is attended with some degree of risk to the person, although it 
may not be so great as to constitute murder, without resorting to the consideration of the 
offender's intention. For here the result is not a matter of pure accident, wholly unconnected 
with the criminal intent; and consequently the enhanced punishment is justified by one of 
the main principles of penal laws, namely, the prevention of the crimes of violence attended 
with danger to the person. For these reasons we do not think it necessary to restrain the 
present generality of the law in this respect, by confining the rule to cases where death re- 
sults from the endeavor to commit some crime with force against the person or habitation." 

The object of the common law and that of the English Commissioners, as expressed in the 
above cited passage, is to punish homicide as such, where it is committed incidentally to the 
commission of, or the attempt to commit, an atrocious crime, and also where, though the 
crime intended is not in itself of great atrocity, yet the commission of it is attended with 
evident jeopardy to the lives or persons of others. The two above sections are framed upon 
the same general principle. 

{j) Saunders's C. Plowd. 474; Gove's C. 9 Rep. 81 ; Anon. Kely. 52 ; Vaux's C. 4 Rep. 
44 a. The killing by poison has been esteemed more criminal than any otlier species of 
murder. The Stat. 22 Hen. 8, c.9, declared it to be high treason, and its punishment boil- 
ing to death ; and under that statute, several persons in fact sufiered this punishment. But 
the act was repealed by 1 Edw. 6, c. 12. 
2 
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corrupting the air,(A-) communicating infection,* laying a trap or 
pitfall,' letting loose a dangerous animal,' or generally by any 
other act, the direct consequence of which is death.* 

13, Compelling a person to do an act which is likely to cause and 
does cause death, is a killing f and this though the compulsion be 
by threats only,® or the command of one having authority; pro- 
vided the party threatening or commanding have power, or appa- 
rently have power, to enforce his threat or command*(/) 

14. Where a parent, guardian, master, or other person, having the 
custody of a child, apprentice or servant of tender years, or of a sick 
man, insane man, or idiot, or other person, exposes him to a situa- 
tion of manifest danger to life, or is guilty of gross neglect or cruelty 
towards him, and death ensue in consequence, it is a killing by such 
parent, guardian, master, or person having custody.^ 

As where a parent places a helpless infant in a hog-stye, where it 
is devoured ;' or on a rock at sea, where it is washed away ;• or 
leaves it in a remote field, where it is destroyed by wild beasts or 
birds of prey, or trodden upon by catlle;*® or exposes it where it 
may perish with cold or famine, or want of care;" or a parent, 
master or guardian refuses to furnish a child or apprentice of 
tender years or infirm health, to whom be owes support, with 
sufficient or proper sustenance, or lodging or clothing;" or town 



" CasteU's C. Slra. 856 ; Huggin's C. Stra. 882 ; 
Bantridge's C. 9 Har. St. Tr. 146, (folio,) 17, 
452, (quarto j) 2 Paris & F. Med. Jur. 115 j 1 
Hale, 432. 

• 4 Bl. Com. 35 j 1 Russ. 617. 

' Palmer, 545 ; 4 Blk. 197 ; 1 Russ. 622 j Ros- 
coe, 571 ; 1 Hale, 430. 

* 3 Inst. 48 ; 4 Bl. Com. 196 ; 1 Hawk. c. 31, 

8. 4 ; 1 Hale, 428 ; Foster, 322 ; 1 Russell, 
425 ; Archbold, 319 ; Roscoe, 570 ; 2 Deac. 
900 ; Davis, C. L. 93 ; Holloway»s C. Palmer, 
545 ; Greg's C. Kely. 64-134 j Honneyman's 
C. Addison'sR. 148 ; Martin's C. 3 C. & P. 211. 
» 1 Russ. 425-6 J Archbold, 319 ; Roscoe, 571. 



« Evans's C. O. B. Sept. 1812, MS. Bayley, J. 

in 1 Russell, 425. 
7 1 Hale, 431, et seq. ; 1 £ast, P. C. 225 ; 3 Inst. 

53 ; 1 Russell, 426 ; Archbold, 319 ; 1 Home, 

278, and other authorities, infra. 
« 1 East, 225. 

» Helen Wilson's C. 1 Hume, 279. 
»o 1 Hale, 431 ; 1 Hawk. c. 31, s. 5. 
11 Real's C. 1 Leon, 327 ; Margaret Smith's C. 

1 Hume, 279. 
» Squire's C. 1 Russ. 426, note («) ; Self's C. 1 

Leach, 137 ; Gould's C. Salk. 381 ; Ridley's 

C. 2 Camp. 650 ; Elizabeth Key's C. 1 

Hume, 279. 



(k) ] Hale, 431-2; 2 Paris & Fonblanque, Med. Juris. Ill, question whether death can be 
produced in this way. However this may be as to the external atmosphere, it is undoubtedly 
true, that death may be caused by noxious gases, under many circumstances. 

(J) Freeman's C. 4 Mason's R. 505. Here the defendant, the master of a ship, compelled 
a seaman in a state of great exhaustion and debility, known to the master, to go alotl, and 
the seaman fell from the mast and was drowned. The master was convicted of manslaughter. 
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officers, to avoid a charge, shift a child from town to town, with- 
out sufficient food, or clothing, or other care ;' or one carries his 
sick father, against his will, abroad in an inclement season;' — 
in each case, if the duty violated be plain, and the danger appa- 
rent, and death ensue in consequence of the act or neglect, it is a 
killing. 
Or where a jailer confines a prisoner in the same cell with an out- 
rageous madman unbound; or with a person dying of a malignant 
or contagious disease ; or thrusts him into a loathsome and pesti- 
lential dungeon, knowing the danger, and death follows in conse- 
quence, it is a killing by the jailer. (m) 

15. If one procures an idiot or lunatic to kill another, it is a kill- 
ing by the person so procuring the idiot or lunatic to do the homi- 
cide.^ 

16. It is not a killing, in any case, to give false testimony against 
the defendant in a capital trial, though he be, on this testimony, 
convicted and executed :(n) 

» Palmer, 545 ; Holloway's C. 1 Russell, 425. I » 1 East, P. C. 228. 
*lHawk.c.31, S.5; 1 Hale, 431-2. | 

(m) The words of this exposition are taken almost literally from the work of an eminent 
writer upon the Scotch criminal law, to which we have been much indebted, especially for 
illustrations, (1 Hume, 281,) but the doctrine is undoubtedly that of the Envlbh common law. 
BritL c. 11, s. 9; Staunf. d(i; 3 Inst 52; Palmer, 548; 1 Hale, 466; 1 Hawk. c. 31, s. 10, 
note ; Foster, 322 ; Huggins's C. 2 Ld. R. 1574 ; 2 Stra. 882 ; Castell v. Bambridge, 2 Stnu 
856 ; 1 East, P. C. 331 ; 1 Russell, 459; Bac. Abr. Murder, A. See the cases of Huggins, 
Bambridge and Acton, as reported at len^fth in the State Trials, (Hargrave,) 17 vol. (quarto,) 
310-452, et acq. ; (folio,) 9 vol 107, 146, 182, et wq. 

(ft) The early writers laid down the law to be, that it was a killing to take away the life of 
another, by swearing deliberately falsely in a capital trial. (Mirror, c. 1, s. 9 ; Britt. c. 5, s. 2 ; 
Bract B. 3, c. 4, and see 1 Hawk. c. 31, s. 10.) But Liord Coke says, (3 Inst 48,) ** It is not 
holden for murder at this day f and such seems now to be the weight of authority. The only 
case we find to the contrary is that of McDaniel and others, reported in Foster, 132, and 1 
Leach, 44. The defendants were convicted, but judgment was respited, in order that the 
question of law might be fully considered. But the attorney general declined to prosecute 
the cajse further, and the prisoners were discharged from the indictment The opimon of Sir 
Michael Foster was against the indictment Sir William Blackstone, however, says, (4 Com. 
196,) that the attorney general did not press the point on account of prudential reasons, and 
not from any apprehension that it was not maintainable ; and in 1 East's P. C. 333, it is added, 
that Lord Mansfield had said, that the opinions of several judges, including himself, were 
strongly in favor of the indictment Most of the more recent writers, however, seem to in- 
cline against holding it to be a killing. (4 Bl. Com. 196-7, Chitty's note ; 1 Russell, 427 ; 3 
Chitty, 726; Archbold, 319 ; Rc^oe, 573; 10 Am. Jurist, 261; and see Staund. 3a) By 
our Revised Statutes, (p. 732,) a particular punishment is provided for perjury in a capital 
trial. The Gothic laws punished this offence with death, (4 Bl. Com. 196, quotes Steimh. de 
jure Goth. L. 3, c. 3.) See also D. 48, 8, 1 ; and Pothier's Pandects, 48, 8, No. 3, by which 
it would seem that, in the Roman law, the judge also if he were bribed, and, under the influ- 
ence of the bribe, improperly condemned a man who sufiered death in consequence, was 
guilty of murder. 

By the Bavarian code, art 292, and the Prussian, art 1412, 141*^. this offence is pupishable 
with death, though not classed as murder. 
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17. Nor to occasion death by the operation of words or signs upon 
the imagination or passions.(o) 

18. But if words or signs are used to induce to an act to cause 
death, and which does cause it, it is a killing by the person inducing 
to the act. 

As if a blind man be directed to a precipice, or a deadly drug be 
recommended, and death ensue in consequence, it is a killing, (p) 

19. So where one counsels or assists another to commit suicide, 
and he does commit it, it is a killing by him who thus counsels or 
assists. (7) 

(0) The distinction between destroying life by mechanical means or bodily injury, and by 
operating upon the fears or passions, appears not to be derived from any difference in the crim- 
inal nature of the acts, for the latter in many cases may show the deeper design and darker 
maliraitv, but from the difficulty in the latter, of the proof connecting the act with the result, 
and Uie dangerous latitude of the opposite principle. (1 Hale, 429 ; 1 East, P. C. 25i5 ; 3 Chitty, 
726 ; 1 Russell, 425 ; 4 Starkie's Ev. 514 ; Roscoe, 570.) See 2 P. & F. Med. Juris. 1 10, n. (a.) 

So by the French code, " it is essential to the act of homicide that it be committed by some 
material act. Moral homicide, that which causes death by means of the torture of the mind, 
does not come within the description of homicide in the penal code. Suppose a husband or 
a father takes advantage of his power to steep in bitterness the days of his wife or child ; 
that he purposely inures their life to anguish ; that he seeks to shorten their existence by 
continued, prolonged moral suffering ; in fine, that by deliberate, barbarous design, he con- 
ducts his victim, step by step, to the tomb. Is not this homicide ? Is it not the most odious 
of all homicides ? Is it not that which involves the most revolting atrocity ? We do not 
hesitate to say it is so ; but is the consequence one which the law ought to punish ? How 
can a crime of this nature be proved ? How can the force of sorrow and its fatal effects be 
shown ? How can we follow the progress and recognize the operation of this moral poison, 
which dries up the springs of life ? The law can only contemplate this crime in silence." 
( Adolphe & Helie, Theo. of the Crim. Code, c. 5, p. 160.) 

Mr. Livingston recommends the same provision in his project of a code, (p. 437 ;) and Mr. 
Hume, (1 Hume, 267,) states it to be the law of Scotland, and quotes the case of Wm. Duff, 
of Braco, and others, who terrified a woman in childbirth, so that she died, but were yet ac- 
quitted of homicide. The British Commissioners propose the opposite principle for the code 
of India, (c. 18, s. 294, illustration &,) and in a note, ( App. p. 67, 8,) defend their opinion, and 
attack the doctrine of Mr. Livingston, without mentioning that it is also that of the common 
law, in an able and elaborate argument We give a short extract : " There will be, indeed, 
few homicides of this sort It appears to us tliat a conviction or even a trial in such a case, 
would be an event of extremely rare occurrence. There would not probably be one such 
trial in a century. It would be most difficult to prove, to any court, that death had really 
been the effect of excitement produced by words. It would be still more difficult to prove, 
that the person, who spoke the words, anticipated from them an effect, which, except under 
very peculiar circumstances and upon very peculiar constitutions, words would not produce. 
Still, it seems to us that these points might be made out by overwhelming evidence ; and, 
supposing them to be made out, we are unable to perceive any distinction between the case 
of him who voluntarily causes death in this manner, and the case of him who voluntarily 
causes death by means of a pistol or a sword ;" and they put many supposed cases in illustra- 
tion. 

{p) Davis's Cr. Law, 94 ; Liv. 437 ; and see Evans's C. and Freeman's C. above cited. 
The illustrations here are borrowed from Mr. Livingston. 

(q) Vaux's C. 4 Repts.44, (b) ; 1 Hale, 431 ; 1 Russell, 424-29; 4 Bl. Com. 188 ; 3 Chitty, 
726; Dyson's C. R. & R. 523; Bowen's C. 13 Mass. R. 356. The annotator in WheelePfl 
C. C. 231, appears to doubt this principle, but, it would seem, without any ground in reason 
or authority. Bowen's case is at any rate decisive as to the common law of this Common- 
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20. Where the hurt done is of a dangerous character, and the 
efficient cause of death, although there be a predisposing habit or 
condition of body, without which it would not have been fatal, it is, 
nevertheless, a killing by means of such hurt.(r) 

As if one, infirm from age or sickness, die of blows which would 
have done little injury to another of ordinary strength or health, 
it is a kiUing by him who gave the blows/ 

* Ramsay's C. ; Martin's C, above cited. 

wealth. In New York, the adviser is guilty of manslaughter only, (2 R. S. 661, s. 7.) In 
most of the foreign codes, he is punished as guilty of an o&nce less than murder. 

(r) Martin's C. 5 C. & P. 128 ; Ramsay's C. 1 Hume, 283 ; 1 Hale, 428, where Lord Hale 
says, that he has often heard that wise and learned judge, Mr. Justice Rolle, so direct ; 1 
Rii88ell9 429; Archbold, 319 ; Roscoe, 544-6, quotes Alison, 149; Davis's Cr. Law, 94. The 
ruling of Hallock, B. in the case of Johnson, at nisi prius, York Ass. 1827, of which there is 
a meagre report in Lewin's Crown Cases, 164, would seem to be in conflict with this princi- 
ple. There the defendant was indicted for killing the deceased while in a state of intoxica- 
tion by a blow, which the physician testified might not have produced death if the party had 
been sober. Hallock, B. directed an acquittal, observing, that ** where tlie death was occa- 
sioned paitly by a blow and partly by a predisposing cause, it was impossible to apportion 
the opmtion of the several causes, so as to be able to say with certaintv that the death was 
immediately occasioned by any one of them in particular." It seems the doctrine thus laid 
down and applied to the case then on trial, cannot be the law. It is entirely at variance with 
the principle established by the previous authorities, and stated in the definition ; for it would 
be as applicable to any other predisposing cause, the infirmity of age and sickness, for in- 
stance, as that of intoxication. Roscoe questions the correctness of the decision. A case 
involving the same question was before the S. J. C. of this Commonwealth, (Suffolk, January, 
1817,) but the report of it, (in pamphlet,) does not enable us to state very precisely the opin- 
ion of the court Phillips, the defendant, was indicted for the murder of Denegri, by strik- 
ing him on the head with a logger-head, which produced an inflammation of the brain, of 
which he died. The physicians agreed in their testimony that the blow was the immediate 
cause of the inflammation, which resulted in death ; but that this inflammation was much 
increased, and perhaps rendered fatal, by the deceased's intoxication at the time of the blow, 
and his subsequent exposure. The court seems to have ruled, (see charge of Parker, C. J. 
p. 16,) that upon these &cts, there was a suflScient killing, and the defendant was convicted 
and executed. 

This question has been much discussed in other countries and at different periods, and the 
doctrine of the above definition has been almost universally supported. Such was the Aqui- 
lian law as to what should be deemed a killing, (D. 9, 2, 7, s. 5 ; Pothier's Pand. 9, 2, No. 4 ;) 
for *' that may be fatal to one which is not so to another," and it is sufficient if the injury be 
mortal in the particular case, — so in Tittman's Compendium of the Common Criminal Law 
of Germany, (published in German, 1822,) it is said, ^^ Wounds may be mortal, either first, 
generally, or secondly, only in the particular instance, according as they would always pro- 
duce death upon every human being, or only do so, in consequence of the peculiar bodily 
condition of the individual ; as where the imperfection or peculiar condition of the body 
gives to the wound a greater opportunity to become fatal. As, fur example, where there is 
an unnatural organization or defective structure of the body ; or a particular weakness of any 
interaal or external part, as of the heart or skull ; or where the fluids of the body are cor- 
mpted ; or where there are particular states of the body, as where the deceased is sick or 
pregnant, or of an advanced or tender age, or the stomach is unduly distended or the like ;" 
an? it is held to be equally a killing, whether the wound be such as produces death in the 
particular case, or such as would always and necessarily be fatal to all. See also Feuerbach's 
Compendium of the Common Penal Law of Germany, (12th Ed. 1831,) 208, p. 194, and note 
(6) by Mittermaier. Similar provisions exist in most of the foreign codes. Thus, in tliat of 
Saxony, (promul^ted March 30, 1838,) it is provided, (c. 4, art J*}0,)— "In reference to the 
crime of killing, it is of no consequence to the legal adjudication of the mortality of the 
injury, whether a similar injury might not in other cases be cured by the aid of skill ; whether 
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21. Where the hurt done is adequate to cause death, and does 
cause it, it is a killing by him who did the hurt, although it appear, 
that, by the use of proper care, or more skilful means, a recovery 
might have been effected.^ 

Thus, if a wound be given which opens an artery, and the man die 
from the loss of blood, it is a killing by means of the wound, 
though, by ordinary diligence in procuring a surgeon, the wound 
might have been stanched and life preserved.* 

So if a wound, though from neglect, turn to gangrene or induce 
fever, which is the immediate cause of death, it is a killing by 
him who gave the wound,* 

22. But where the hurt done is not in itself, either directly or 
mediately, the efficient cause of death, but other positive and sub- 
stantive agencies intervene to cause it, it is not a killing by the hurt. 

As where an injury, not adequate in itself to produce death, is made 
the occasion of causing death by means of injurious treatment or 
noxious medicines, it is not a killing by him who gave the 
huvt{s) 



» Rew's C. Kely. 26 ; Edgar's C. Roscoe, 573 j 
quotes Alison, 149 ; 1 Burnett, 551 ; 1 Hale, 
428 ; 1 Hawk. c. 31, s. 10 ; 1 East, P. C. 314 ; 
3 Chitty, 726; 1 RusseU, 428; Archbold, 
319 J 1 Hume, 270 ; 4 Starkie's Ev. 1 ; 
Wheeler, C. C. 264 ; Greene's C. Ashmead's 



R. 289 ; Davis, Cr. L. 94 j Liv. 437. 

« 1 Hume, 270 j Edgar's C. above cited ; Ros- 
coe, 575. 

' 1 Hale, 428 ; Reeves's C. above cited ; 1 Rus- 
sell, 428 ; Archbold, 319. 



the fatal event might not have been averted by the timely application of proper means ; — 
whether the injury was such as would have been, in general, mortal, or occasioned death in 
the particular instance, only hv thepeadwr state of the body of the deceased^ So in the project 
of a code for the Grand Ducliy or Baden, (by Mittermaier, 1838,) part ii. title 10, s. 178 : 
'* Every injury is to be considered mortal which has as the acting cause in the particular case 
produced death, without any distinction as to whether the fatal result might not have been, in 
other cases, averted by the help of art ; whether even in the present proper means would 
not have prevented it; whether the injury, immediately, or through oUier intervening causes 
growing naturally out of it, has produced the death ; whether the injury would have l>een, in 
l^neral, mortal, or was so in the particular instance only, on account of the peculiar bodibf 
condilion of the individual, or the accidental circunutancea under which tt was committed upon 
Mm.''^ Adolphe & Helie, Theory of the Criminal Code, v. 5, p. 157, say, " Though one is 
infected by a mortal disease, so that he has but one hour or one moment to live, the act 
which abridges this life of one hour or one moment is homicide." The same principle is 
contained in the Revised Penal Code of Bavaria, (1827,) c. 14, art 204 ; Criminal Code of 
the Canton of Basle, (1835,) tiUe iiL A. s. 118; Project of Criminal Code of Norway, (1835,) 
c. 14, S.28; of Wurtemburg, (1836,) title ii. c. 1, art 223; of the kingdom of Hanover, (1830,) 
8. 224 ; of the Grand Duchy of Hesse, title 32, art 216, and in several others. 

(s) See citations in note (r), supra. This part of the principle is somewhat ambiguously 
stated by the different authors and judges, and with many variations in phraseology. We 
have not followed either of them literally, but have endeavored to extract from a considera- 
tion of all, the true doctrine of the law, having regard as well to the reasonableness of the 
rule, as the authority by which it may appear to be ■uppoited. 
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Thus, where one by violence dislocates the arm of another, and an 
ignorant pretender operates upon the arm for several days, and a 
white swelling ensues in consequence of the operation, which 
proves fatal, it is not a killing by the first injury.' 

23. If death be owing to any incidental and supervening misfor- 
tune, which could not have been foreseen, having an accidental and 
reoQOte connection only with the hurt, it is not a killing by such 
hurt.* 

As where one, on account of a wound given, is sent to a hospital, 
where he takes the erysipelas by infection and dies of it; — here, 
though he would not have gone to the hospital and so taken the 
erysipelas but for the first injury, yet it is no killing by him who 
gave the wound.' 

So where one strikes another, injuring him seriously but not mor- 
tally, and the latter is, in consequence, placed upon a table for 
examination, and falls from the table and dies in consequence of 
the fall, it is not a killing by the blow.^ 

24. But where no agency, excepting such as occurs in the natural 
course of things, and has its efficacy by reason of the hurt or the 
act of him who gave it, intervenes between the hurt and the death, 
this is a killing by the hurt. 

As where robbers give a wound to one, not mortal under common 
circumstances, and leave him, disabled from the injury, by the 
roadside, exposed to the cold, and the wound is thus made fatal, 
it is a killing by the robbers.* 

25. No person can be adjudged, by any act or omission, to have 
killed another, unless death ensue within a year and a day from the 
hurt done ; in the computation of which period of time, the whole of 
the day, on which the hurt was done, is included.(0 



' lfaoewaii*8 G. Roscoe, 576. 
•Wrigley'sC. Lew. C. C. 171; CampbeU's C. 
Roscoe, 575 ; quotes Alison, 317. 



' Campbeirs C. above cited. 

♦ Wrigley's C. above cited. 

* Caldweirs C. Burnett, 552, in Roscoe, 576. 



(<) 3Ii»t53; IHawk. C.31, 8 9; 1 East, P. C. 313-4 ; lRu8seU,428; 4 Bl. Com. 197 ; 
SChit^, 726 ; 2 Deacon, 899 ; Davis, Cr. L. 95. The reason of this rule arises from the dan- 
ger of connecting, as cause and effect, events, remote from each other in point of time. 

It 18 not thou^t necessary to introduce any ^irticular rule as to the proof of what is called 
tike. corpus ddidiy L e. the fact of the killing. The law fixes the rules as to the comptUncy of 
evidence, but what ought to be considered si^fficierU proof in any given case, is generally 
matter of/aely to be decided by the jury, in each instance, on its own circumstances, rather 
than of positive, legal regulation. Some writera suppose that the finding of the body of the 
deceasea is the only sufficient evidence of the fact of the killing. 

Lord Hale, with that humanity which is one of the best elements of his truly sreat char- 
icter, and which nobly distinguiiedies him among the great criminal lawyers of England, says. 
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26. Malice, in respect to culpable homicide, includes not only ha- 
tred, ill-will, desire of revenge against the victim or any other, and 
malignity, vengefulness and cruelty of disposition or temper, but also 

(2 Hale, 290,) " I never would convict any person of murder or manslaughter, unless the fact 
were proved, or ai least the body found;'" and he cites two cases of persons convicted on cir- 
cumstantial evidence of the murder of others, who were supposed to be dead, but afterwards 
proved to have been living. The case of the Bournes, of Manchester, Vt, convicted on 
circumstantial evidence and their own deliberate confession, of the murder of Colvin, who it 
is said was proved to have been living, (Bennin^n county, Oct 1819,) is of the same char- 
acter, and has often been referred to, in illustration of the danger of such convictions. The 
passage from Lord Hale, is copied without remarks by Blackstone, 4 Com. 358 ; Deacon, (1 
vol. 442,| and Chitty speaks of it, (1 Chitty, 5G3,) as ^' a good general rule.** Russell quotes 
it, and aads, (1 Russell, 473, j **But this rule, it seems, must be taken with some qualifica- 
tions ; and circumstances may be sufficiently strong to show the fact of the murder, though 
the body has never been found." See also ArchboTd, 124. 

In Hindmarshe's case, (2 Leach, 571,) the prisoner, a sailor, was charged with having 
killed his captain with a club, and thrown him overboard, at sea. Garrow, for the prisoner, 
claimed his acquittal, on the ground that there was no proof of tlie death of the captain, and 
mentioned a case as having been tried before Mr. J. Gould, where the two prisoners were 
seen to strip a child and throw it into the dock, and its body was not afterwards Been. The 
learned judge observed, that it was possible " the tide might have carried out the living 
child," and 3ie jury upon this ground acquitted the prisoners. 

The court in Hindmarshe^s case admitted the general rule stated by Garrow, but according 
to the report, left it to the jury to find whether the deceased was not dead, before his body 
was cast into the sea. They convicted the prisoner, and all the judges approving the con- 
viction, he was executed. 

The opinion of Gould, J., in the case stated by Garrow, (and his statement is the only au- 
thority for the case,) might have been influenced by the allegations of the indictment, as to 
the place and manner of the death ; for the judge does not intimate that there was not evi- 
dence of the death of the child, to go to tlie jury, but the ground seems to have been that 
there was not sufficient evidence that it died " m the dock" (as the allegation probably was,) 
" as the tide, which ebbed and flowed there, might have carried out the living infant" (See 
1 Russell, 473, note I.) In the other case, also, the ruling might have depended upon the 
pleadings. In neither is any general doctrine so laid down in the report, that much reliance 
can be placed upon it. 

There have been three cases certainly before the Circuit Court of the U. S. for the district 
of Massachusetts, of trials for murders on the high seas, where this supposed principle has 
been disregarded or denied by the court (The case of Williams and others, tried Dec 1818, 
and reported in pamphlet ; Freeman's C. 4 Mason's R. 505 ; and the very recent case of Gi- 
bert and others, (the pirates,) 2 Sumner's Reports, 19.) 

In the last mentioned case, Mr. Justice Story said, ** This proposition" (that a conviction 
cannot take place where Uie body is not found,) ''cannot be admitted as correct, in point of 
common reason or of law, unless courts of justice are to establish a positive rule to screen 
persons from punishment who may be guilty of the most flagitious crimes. In the case of 
murders committed on the high seas, the body is rarely, if ever, found ; and a more complete 
encouragement and protection for the worst offences of this sort could not be invented than a 
rule of this strictness. It would amount to a universal condonation of all murders committed 
on the high seas." The same reasoning would apply where the murderer burnt or otherwiie 
destroyed the body. 

Starkie says, (4 Starkie, 944,) " Although it be certain that no conviction ought to take 
place, unless there be most full and decisive evidence as to the death, yet it seems that actual 
proof of the finding of tl\p body is not absolutely essential, and it is evident that, to lay down 
a strict rule to that extent, might be productive of the most horrible consequences." 

Professor Davis, also, in his work on the criminal law of Virginia, (p. 92,) bears most de- 
cided testimony against the rule. 

Upon the whole, it seems that the proposition of Lord Hale, certainly as it has been gen- 
erally understood, has not been established as an inflexible principle of law, and that it would 
be unsafe to adopt a rule as applicable to all cases, which is fitted only for a class of them, 
however large, and which would exempt from punishment every murderer who shoudd con- 
ceal or destroy the murdered body. Undoubtedly, in manj cases, the fact that the body has 
not been found, would have and ought to have a decisive mfluence ; in others, as where one 
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a motive or desire of gain or advantage to the offender or another ; 
a motive or desire of facilitating the commission of a crime ; of 
concealing a crime, or concealing or preventing proof thereof; of 
screening an offender from punishment, or facilitating his escape ; 
of preventing a charge, complaint, accusation or indictment against 
or prosecution of an offender ; and a motive or desire of preventing, ' 
perverting or obstructing the course of justice ; of wronging or in- 
juring the victim or another ; of defeating, interfering with, hinder- 
ing, obstructing or impairing the legal right, privilege, franchise or 
liberty of another, or any others, many or few, known or unknown, 
or of the public : It also includes the acting with a heedless, reck- 
less disregard, or gross negligence, of danger to the life or lives, 
health, or the personal safety of another or others, where the same 
are obviously endangered : It also includes a wilful violation of a 
legal duty or obligation, and a wilful contravention of law : And it 
also includes other cases equivalent or similar in kind or character to 
any of those above specified in this section .(i/) 

The malice requisite to murder or other culpable homicide may be 
that of the disposition or temper, independently of any definite 
motive to, or end proposed to be attained by, a homicide/ It 
may be shown by circumstances of cruelty and malignity car- 

» 1 Hale, 47,5 j 1 East, P. C. 224. 

already rendered helpless, but still living, is thrown into the sea, it would have, probably, 
little weight; but in all, the question of what is sufficient evidence to prove the deatn, (and it 
moat be established beyond all reasonable doubt,) should be lefl, without the restraint of arti- 
ficial rules, to the understandings and consciences of the jury. 

(u) The signification of malice in reference to culpable homicide, as well as all other 
ofiences, is very broad, the two great classes of crimes being distinguished by the two char- 
acteristics of malice and fraud ; the former being the characteristic of culpable homicide, in 
whatever degree, whether extenuated or murder. The difficulty in regard to homicide 
Qsoally is in discriminating the description and degree of malice requisite to murder. On 
the snbject of malice, see Freeman's C. 4 Mason's R. 505 ; Mawgridge's C. Kel. App. 127 ; 
Rinsell on Cr. p. 614, Am. Ed. 1824. 

An act done with a reckless disposition to mischief, resulting directly in homicide, has 
been considered at the common law to involve the kind and degree of malice requisite to 
conatitnte murder. Thus, ** if a man has a beast that is used to do mischief, and he wilfully 
tarns it loose merely to frighten people and make what is called sport, this is as much murder 
as if he had incited a dog or bear to worry them." (Deac. 900, who cites Palm. 431 ; 4 Bl. 
Com. 197.) 

The fact of homicide by any one being established, the question of guilt or innocence, and 
that of the degree of guilt, turn wholly upon the circumstances of justification or extenua^ 
tion ; so that malice, in respect to homicide, might be negatively defined to be the want of 
justification or excuse. It is so defined in the English Commissioners' Fourth Rep. p. 39, 
a. 11. The signification of the term malice in this application, as indeed in its application to 
other crimes, is accordingly peculiar, but as it has become incorporated into jurisprudence in 
this sense, it is deemed more convenient and more safe to retain it, than to substitute any 
other expression to convey the same meaning. 

3 
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rying with them the plain indications of a depraved and malig- 
nant spirit;* or a perverse, incorrigible disposition." 

It may consist merely in a depraved inclination to mischief; as 
in case of one deliberately discharging a gun at a multitude of 
people.' 

It may be indicated by mischievously, or with heedless disre- 
gard of the safety of others purposely, riding a horse, known to 
be vicious and dangerous, into the midst of a multitude of people.'* 

Or by purposely turning an animal, known to be vicious and dan- 
gerous, among a crowd, or at large where people are wont to 
resort.* , 

Or by resolving to kill the next man one shall meet.* 

Or by throwing a stone likely to do bodily injury, among a crowd, 
though no injury is intended to any one in particular.^ 

Or by harsh and cruel treatment of one whom the party treating 
him harshly is bound to take care of.* 

Or by grossly and cruelly neglecting or refusing to supply nourish- 
ment to one, whom the party so neglecting or refusing is bound 
to support.* 

Or by the kind of weapon used in the homicide.'" 

And so in case of homicide done incidentally to the commission of 
any other intended crime, or in the doing of another intended act, 
the malice and its kind and degree is indicated by the crime in- 
tended, or by the motive, manner, means and circumstances of 
the commission of the crime or doing of the act.(v) 



» Per Story, J., Ross's C. 1 Gal. 628 ; and see 
Fost. 256. 

* Fost. 257. 

* 1 Hale, 475 ; 4 Bl. Com. 200 ; 1 Hawk. P. C. 
c. 29, s. 12 J 1 East, P. C. 231. 

* 1 Hawk. P. C. c. 31, s. 68. 
»4B1. Com. 197 J 1 Hale, 450. 



« 4 Bl. Com. 200. 

' 1 Hale, 475; 3 Inst. 57 ; 1 East, P. C. 231. 

8 Self's C. 1 East, P. C. 226 j S. C. 1 Leach, 

137. 
» Squire's C. Russell on Cr. 620, Ed. of 1224. 
10 Fost. 290, 291 ; 1 East, 234. 



(v) Malice is distinguished as express, or as implied by law. (Russ. on Cr. b. 3, c. 1, p. 614, 
Ed. 1824.) The distinction is shiflin? and obscure. ** Express malice," says Mr. Russell, 
'* is when one kills another with a deliherate mind and formed desi^ ; such formed design 
being evidenced by external circumstances discovering the inward mtention ;" that is, when 
the homicide appears to have been deliberately premeditated. But how must it so appear ? 
By external circumstances. But how otherwise can the implied malice appear ? If the 
nudice appear, it will be by external circumstances <* discovering the inward intention." The 
distinction is reduced to this, that express malice is where a deliberate, premeditated design 
to commit homicide is /proved Now the nx>re common definition of murder is homicide com- 
mitted with ** malice prepense or aforethought" (3 Inst 47, 51 ; 1 Hale, 424, 448, 449 ; 1 
Hawk. P. C. c. 31, s. 3; Kely. 127; Post 256; 2 Ld. Raym. 1487; 4 Bl. Com. 198; 
1 East, P. C. 214) According to this definition, all murder necessarily involves pre-existing 
malice. If a homicide is proved, and no justification or excuse appears, a murder is proved 
and it is proved by external circumstances, and therefore the malice prepense or aforeUiought 
is proved, and accordingly express malice is proved, unless it mean some other thing t£ui 
nudice aforethought And so it seems usually to be understood to mean, viz., a premeditated, 
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27. Malice aforethought is presumed in respect to homicide, and 
the burthen is on the party who does a homicide to show a legal 
justification or extenuation.^(i(;) 

28. Homicide in a duel with deadly weapons, fought in pursuance 
of an appointment with, or the assent of, the party killed, is of malice 
aforethought, and is murder in the second degree.^ 

29. The killing of any one on his request or by his consent, is of 
malice aforethought, and is murder in the second degree. 

30. Any one, belonging to the human species, alive and in being, 
of whatever age or condition, may be the subject of murder,' though 
he be an idiot or insane person,^ an alien enemy,* convicted of a 
capital crime,^ or struck with a mortal disease.^ 

31. The life, which is destroyed, must be complete by the birth 
of the person killed.^ 

32. A child in its mother's womb is not in beirtgj nor is it bom, 
so as to be the subject of murder,(x) until its whole body is brought 
into the world,^ and it has an independent circulation.^® 



> Milchcirs C. 5 Yerg. 340 ; Honeyman's C. 

Add. Pcnn. Rep. 148 ; Bell's C. Add. Penn. 

Rep. 161 ; MTall's Add. Penn. R. 282. 
« Rev. Stat. c. 125, s. 3, 4, 5. 
' 1 Hale, 433 ; Archb. 319 ; 3 Inst. 50 ; Feuer- 

bach's Comp. (12 Ed. 1836,) s. 207. 

* Daft Jamie's C. 1 Hume, 276. 

> 1 Hale, 433 ; Maxwell's C. 1 Hume, 276. 

* Bowen's C. 13 Mass. R. 356 : in this case the 



deceased was to have been hong the next day. 
Vin. Abr. Murder, B. 3. 

7 Martin's C. 5 C. Ac P. 128 ; Jean Ramsay's C. 

1 Hume, 267. 

8 Liv. 346 J 1 Hale, 433 ; Roscoe, 565 ; Pavis, 

Or. Law, 97, and authorities, infra. 
» Poulton's C. 5 C. & P. 329 j Brain's C. 6 0. &; 

P. 349. 
>» Enoch's C. 5 C. & P. 539. 



intended, purposed murder. But its noeaning is not in fact uniformly so limited in jurispm- 
dence, as it is applied also to cases of murder with circumstances of peculiar atrocity or ag- 
mvation. Accordingly, the meaning of express malice, as far as it can be satisfactonly 
defined and bears upon the degree of criminality of homicide, is intended to be embodied in 
the definition of murder in the first degree. 

(w) The presumption of malice aforethought, where the act of homicide is proved, is a 
familiar doctrine in the law of homicide. (4 Bl. Com. 201 ; Post 255 ; 1 East, P. C. 224. 

(x) The law was formerly otherwise. Bracton said that it was miurder to destroy a child 
in the womb of the mother, if it was formed, and especially if it had quickened there; and 
the contemporary writers support the same opinion, (Bracton, 1. 3, c. 4 ; Fleta, B. 1, c. 23, s. 10, 
11, 12,) although the contrary is now well settled. (See citations in note *.) The question 
seems to have been much discussed by the philosophers and lawyers of Rome, (Poth. Pand. 
48, 8, No. 5,) as it has also been by the writers of the conmion law of the continent of Eu- 
rope. (Tittman's Compendium, s. 145.) And the opinion would seem to have been, with both, 
that the destruction of a child in the mother's womb, after it had quickened there, was the 
killing of a human being. 
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33. If a child be born alive and then die, in direct consequence of 
potions administered, or violence done before its birth, or during its 
birth, it is the killing of a human being.(y) 

34. Homicide necessarily done in self-defence or defence of an- 
other, against an attempted or impending criminal violence, assault, 
personal physical injury, or forcible coercion, compulsion or restraint, 
endangering, in either case, the loss of life, the restraint of liberty, 
mutilation, or the loss, destruction, maiming, disabling or privation 
of the use or function of limb, member or bodily organ, is justifi- 
able.^(z) 



> 3 Inst. 56; East, P.O. 271; Post. 273; Sel- 
fridge's C. Sup. Jud. C. Mass. Nov. 1806 ; 
1 Hawk. c. 28, s. 21, 24 ; 1 Hale, 445, 481, 



484, 485, 488, 493; 4 Bl. Com. 180; 1 
Russ. on Cr. ; Rose. Or. Ev. 637 ; Archb. 
318 ; Traverses 0. 2 Wheeler, 497, 507. 



iy) There are no cases in the American, and but two have been found in the English books 
upon this subject The earliest is a case before Sir G. Scrope, reported in the Year-books, 
(1 Edw. 3, 23, pi. 18. See it in full, 24 Eng. C. L. Repts. 447, note a.) There the defendant 
had beaten a woman pregnant with two cluldren. One of them was dead bom ; the other 
was bom alive and baptized, but died two days after the injury, in consequence (as was 
charged) of the beating of its mother before its birth. The judges held that the defendant 
was not guilty of a felony, (murder or any homicide,) but of a misdemeanor only. 

The doctrine of this case is maintained b^ Lord Hale, (1 Hale, 43^) and Sir Geo. Staund- 
ford, (Staund. 21,) But Lord Coke denied it to be the law, and insisted, *4f a child be bom 
alive, and dieth of the potion, battery or other cause which happened before its birth, it may 
be murder,'' (3InsL 50-1,) and quotes Bracton, who goes, as we have seen, much further, (see 
note X,) he maintaining that it may be murder to destroy a formed child in the mother's 
womb, certainly if it nave quickened there. In Gould, 176, pi. 110, Coke, Fenner and Pop- 
ham, Js. are said to have ruled, that if one <* beat a woman great with child, and after the 
child is bom living, but hath si^ns and bmises on his body, received by the said battery, and 
after die thereof, this is murder, (homicide,) and the difference is where the child is bora 
dead, and where it is born living, for if it be dead bom, it is no murder, (homicide,) for nofi 
conataty whether the child were living at the time of the battery or not, or if the battery was 
the cause of the death." 

The opinion of Lord Coke has been followed by nearly all the later writers upon the crim- 
inal law, and the authority of the case in the Year-books has been for a long time much im- 
paired, if not entirely overthrown. (IHawk. c.31, s. 16; 4 Bl. Com. 198; 1 East, P. C.c.50, 
s. 14 ; 3 Chitty, 727 ; Archbold, 320 ; 1 Russell, 424, and note ; 3 Chitty, 727 ; Roscoe, 565 ; 
Davis's J. 4971.) 

A very recent case in England has removed all doubt as to the common law of that coun- 
try. (Senior's C. Moody's C. C. 346.) Joseph Senior was convicted of manslaughter, (homi- 
cide,) before Bolland, B. at the Chester spring assizes, 1832, for inflicting a wound upon a 
child during its birtli, but before it had breathed, and while it was still in venire so men. 
The case was afterwards submitted to the twelve judges, who unanimously held the convic- 
tion right 

Upon this subject the English Commissioners, (4th Rep. p. 32, a. 8, n.) remaric, that ''the 
difficulty of ascertaining the fact, which is assigned by Staundford and Hale as a reason for 
not including it under the head of homicide, merely affects the proof and not the definition ; 
and the reason seems to be unsatisfactory, unless it be shown that the fact in no case can be 
proved." 

In the books of the Scottish law, so abundant in illustration of most of the principles re- 
lating to murder, no cases upon this point have been found. Hume quotes the doctrine from 
Hawkins, and adds, " But it is difficult to imagine, (and no more needs be said in such a case,) 
that in these circumstances, a decisive proof can be obtained of the tme cause of the death 
of the child." It will be seen, also, that the difficulty of proof had great weight with Lord 
Hale and ^ir George Staundford. 



HOMICIDE. 21 

Violence may be crimiDal not only where the use of any degree of 
force is unlawful, but also where the degree or kind of force, or 
the manner of using force, is unlawful. 

(z) This IB substantially the provision proposed by the British Commissioners in their 4th 
Repl. 1839, p. 96, a. 34, n., viz. : *< Homicide is justinable whensoever, upon any unlawful at- 
teoopt to injure a man's person, he repels force by force, and, using no ^ater degree of vio- 
lence than is necessary for causing the assailant to desist, happens to kill him." The above 
definitiooB agree in using the expression neceasary homicide. That above proposed difieis 
from that of the British Commissioners in extending the justification to the defence of an- 
other, and also in extending it to cases of restraint, compulsion and constraint; that is, unlaw- 
ful coercion in violation of one's personal liberty, which may not come within the ordinary 
meanineof assault or violence, though a court would in this case, if practicable, bring it 
within the meaning of those terms by construction. 

The common law is sometimes said to require the party personally attacked first to retreat, 
if he can do so with safety to his life, in order to justify homicide in self-defence. So the 
law is laid down, (1 Hale, P. C. 479, 481, 482,) upon authority of a case in the Year-books, 
and in 4 BL Com. The reason of the rule, as stated by Lord Hale, is, that " the laws are to 
be vindieae ir^wiarunij and private persons are not trusted to take capital revenge one of an^ 
other." But this reason is evidently not applicable, for the justification is of difcnce, not re- 
vengt. There are sundry reasons for omitting this qualification: 1. The unsatisfactory and 
inapplicable reason given for it 2. Its inconsistency, in many cases, with the very doctrine 
of self-defence generally, since in many cases of attack, the veiy point in controversy is, 
whether the party attacked shall retreat, and the retreating is, in effect, yielding to the wrong* 
In all such cases the rule cannot reouire retreat, as in case of meeting on board of a ship. 
(Wilbergei's C. 3 Wash. R. 522.) 3. The only object of this rule is expressly provided for 
by others, viz., that requiring notice and warning where it can be reasonably required, and 
that requiring that the homicide shall be necessary ; for of what use is the retreat but to give 
time to the attacking party to reflect and take notice and desist, or for the attacked party to 
tiy every means of defence short of such as may result in homicide ? The rule seems to be 
an attempt to cany eeneral doctrine too far, and erect a particular fact, (material in particular 
cases, but immaterid or impossible in others,) into a doctrine, instead of leaving it to its 
wei^t among the other particular facts of each case. The fact that the attacked partv did 
not retreat, may be materid to show that the homicide was not necessary to defence, and that 
it WIS not in fact in defence, but was malicious ; but certainly the law cannot see beforehand 
that it is sa It is essentially a question of fact in each particular case, and not the proper 
subject of a general doctrine. 

The provision that a man mav defend another no less than himself, is in pursuance of 
the ji^neral principle, that, to what one may himself do, he may invoke the aid of others, and 
justification to the principal is such to the accessary, agent or assistant ; and in the matter of 
preventing &nd suppressing crimes, all members of the conununity are interested and parties, 
and, in some sort, police officers ; so that in such case the objection, of voluntary, officious, 
onauthorized interference, does not lie. (1 East, P. C. 292 ; Gabb. 495.) 

The justification is limited to defence against what is criminal. But all criminal aggres- 
nons do not justify defence by force. A Bbel, for example, some kinds of nuisance, forgery, 
and perjury, though unlawful and indictable, are not such crimes as may be repelled or 
■topped by force. It is necessaiy, therefore, to specify what description of criminal aggres- 
noos ma^ be so repelled. We find that, by some of the books of the common law, one is 
justified m defending himself by force against ^^fdony ;" by others, against ^forcible /dony f* 
ind by others, against ^^knoum felony.^ In framing the doctrine on this very subject, Mr. 
Ahrord, as appears by his manuscript, mst wrote it fuany, and afterwards interlined forcible. 
He remarks in a note : 

"We have made the use of force a necessary ingredient in every felony which may be 
resisted to the death of the assailant The term generally made use of in the books is 
^ known felony.' Concerning this. East, (P. C. 1, 273,) has the following remarks: * There 
leems to be a distinction between such felonies as are attended with force, or any extraordi- 
nary degree of atrocity, which in their nature betoken such urgent necessity as will not allow 
of any delay, and others of a different sort, if no resistance be made by the felon ; and, there- 
fore, a party would not be justified in killing another who attempted to pick his pocket This 
is further confirmed by the term knoion felony, made use of in our books, which contradis- 
tingoishes it from secret felonies, and seems to imply, that the intent to murder, ravish or 
commit other felonies attended with force or surprise, should be apparent, and not left in 
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A menace of injury is a sufficient ground of justification of defence 
by force, where the party threatening, has, apparently to the 

doubt; for otherwise, the party killing will not be justified."* On which Mr. Alvord remarks: 
** The distinction here seems to be between forcible felonies and those not attended with 
force, rather than between open and secret felonies. We have, therefore, dropped the word 
knoum, and employed the word forcible in the place of iL" 

It appears from the entire section in East, from which the above auotation is taken, that 
East was speaking of both circumstances, viz., the forcibleness and the appcarerU fact of its 
being a felony, thougii he presents the two circumstances rather confusealy together. He 
assumes that, to Justify defence by force, the aggression must be forcible, and then remarks, 
that the party deluding must be well assured that a felony is attempted. 

It seems to be well settled on the whole, that, in order to justify a defence by violence, it 
is necessary that the attack or attempt should be by violence. Mr. East says : ^ A party 
would not be justified in killing another who was attempting to pick his pocket" That is; 
if one is attempting secretly to pick my pocket and I can prevent him by signifying that I 
have discovered his intention, I shall not be justified in killing him to prevent him. This 
comes under the head of the necessity, for it is wholly unnecessary to the defence of myself. 
But if, on his being discovered, he still persists and plainly intends to rob me, the case ii 
changed at once as to the justification of forcible defence, for then it is the only mode of de- 
fence that will be successml, and is, therefore, necessary. The common law justifies homi- 
cide in defence against a felony accompanied with force, where the defender cannot prevent 
it by anv means in his power short of forcible defence and homicide. The word felony is 
not used in the section, for the reason that it is of uncertain meaning at the common law, and 
that its meaning, if used, in our law, is not the same as that in wliich it must be construed 
when used in the books of the common law in reference to homicide. Accordingly, in the 
above section, the justification of homicide in personal defence is expressly put upon the de- 
gree of personal danger. 

Upon the question of the degree of personal danger that will iustify homicide in defence, 
Mr. Alvord, in the note already cited, says : '* The filling, to be lawful, must be in defence 
against an attempted forcible felony, — as murder, manslaughter, rape, robbery or mayhem." 
^* This seems to be the rule as laid down by nearly all the writers upon criminal law. Mr. 
Justice Parker, in Selfridge's case, (and Mr. Justice Davis, in Traverses case, probably found- 
ing his opinion upon that of Parker,) says : * A man who is attacked by another under cv- 
cumstances which denote an intention to take away his life, or do him some enormoiu bodih/ 
harmy may lawfully kill the assailant' Mr. Justice Davis uses nearly the same expression. 
Hawk. (c. 29, s. 13,) goes still further, and allows a man to kill any one who attempts'to beat 
him. But we find no other authorities to support this. Mr. Justice Story, in the first part of 
his charge in Traverses case, appears to give some countenance to the idea, but he aflerwards 
expressly negatives it, by saying, that, in excusable homicide, the defendant is supposed to 
kill his adversary under the impression of an absolute necessih/ so to do tn order to save Ms own 
life, Russell, (p. 778,) says, that, in order to excuse homicicie, the defendant is supposed to 
kill his adversary through mere necessity, in ordtr to avoid inunediale death. East, (C. L. 
280,) uses the very same expression ; and Foster, (p. 276,) says the defendant must show 
that *he killed his adversary urged b^ mere necessity for the preservation of his own UfeJ 
Roscoe, (p. 641,) uses the same expression as Foster, and with these all other authorities 
seem to agree. It is plain that the opinion of Hawkins cannot be reconciled with these au- 
thorities. Indeed, it is contradicted in terms by several of them. But there is one way in 
which we think the opinion of Parker and Davis may be reconciled with that of East, Russell 
and the other authorities quoted. Mayhem is a forcible felony ; when deliberately attempted 
it may be resisted to the death of the person attempting it ; and killing in resistance to an 
assault without previous malice, so violent as to render the commission of mayhem probable, 
would undoubtedly be held to be excusable. If, by * enormous bodily harm,' the learned 
judges meant mayhem, their opinion is probably correct ; and, from all the circumstances, we 
are inclined to believe this is the sense in which they used the term. For these reasons we 
have laid down the rule as in the text." 

Such was the ground of Mr. Alvord's proposed limitation of the justification of homicide 
in self-defence to the case of life or limb being in danger. 

One is undoubtediv justified in forcibly defending his person and property against vio- 
lence. He cannbt ordinarily make such defence without more or less danger to Uie wrong- 
doer ; and the common law again and again lays down the doctrine, that if, in making appro- 
priate, proportionate and necessary defence against unlawful violence, he happen to kill the 
wrong-doer, the homicide is justifiable. It is not easy to preserve and vindicate the sacred 
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party threatened, the means and intent, immediately to put his 
threat into execution, if not prevented by force.* 

» Kel. 55. 

right of self-defence, without permittinff the uae of force whereby the wrong-doer may be put 
in danger. It is essential to eflTective forcible defence, that the party defending should have 
the right to put in danger the life and limbs of the wrong-doer in some degree. In how great 
a degree may he then put the life or limbs of the wrong-doer ? The only answer that can be 
given is, that he may put them in as great as is necessary to his own defence. Indeed, it is 
quite impossible to guaranty the right of self-defence without extending the justification to 
homicide resulting incidentally from a defence that is necessary and proper under the particu- 
lar circumstances of the case, and it plainly seems to be utterly beyond the power of legisla- 
tion and written law to provide and mark out before hand what species and degrees of defence 
are necessary and proper in all possible cases. This is essentially and unavoidably a ques- 
tion to be decided in each particular case. It being permitted to the assailed party to put 
the life and limbs of the wrong-doer in danger, it follows that the degree of danger in which 
the wrong-doer may be put, is to be governed by and depend upon the occasion which justi- 
fies putting life, life or member in danger at all. The wrong-doer may be put in as great 
danger as it is necessary in order to an effective defence in the particular case. It does not 
seem easy for le^lation or jurisprudence to extend rules on this subject beyond this point 
The cropping or the ears or slitting of the nose is not mayhem, but the law is not understood 
to require that a man should submit to have his ear cut off or his nose slit when he has force 
enough to prevent it, whatever may be the consequence of his resistance to the assailant 
This is probably one of the cases intended by Chief Justice Parker, by " enormous bodily 
harm." Whether he can defend himself against such an attempt without the use of force at 
til, or in how great danger he must necessarily put the life or hnibs of the assailant in order 
to defend himself against mutilation, are questions depending on the particular circumstances 
of the case, in respect to which it seems to be utterly impossible to furnish any particular, 
specific rules before hand. 

In some cases the party defending himself is justified because he used only the proper and 
necessary defence, though in so doing he happened to kill the assailant, this not being his 
intention or the probable consequence of his mode of defence. In another case, he puts the 
assailant's life in evident danger, but does not intend homicide. In another case, he inten- 
tionally kills him. These are all cases of homicide in defence, but the circumstances which 
would be a justification in one case would not be so in the other. It is the last of the above 
cases thai is most frequently referred to in the books, where justifiable homicide is treated of; 
as in case of firing a pistol at a short distance, and the like ; and accordingl v the justification 
ii limited to the case of great and imminent danger to the party defending himself. 

Where the authorities restrict the right of personal defence within narrower limits, they do 
not intend to deny that a homicide incidentally resulting from reasonable and proportionate 
self-defence is justifiable. The doctrine established by the authorities and arguments on the 
subject, is, that one shall not intentionally take an assailant^s life, or repel his attack in such 
way as will obviously or most probably be fatal to him, unless the loss of one's life or liberty, 
or the loss, disabling, maiming or mutilating a limb, member or corporal organ, is evidently 
endangered by the attack. This doctrine seems plainly to recommend itself to the common 
sense of mankind. That is, if a thief attempt clandestinely to pick my pocket and I detect 
him, and raise my hand or cane to repel him, as I well may, and, he not desisting, I strike 
him with intent merelj to keep him off, and only with as much force as seems to be necessary 
for that purpose, and in such manner as would* not ordinarily be fatal or maim a person, but 
it so happens that the blow is mortal, this certainly cannot make me guilty of a crime. But 
if, instead of striking in such manner, I had, on detecting him, instantly and without notice 
shot him dead on the spot, merely to save the money in mv pocket, this would be a culpable 
homicide. But if the thief, while he was picking my pocket with one hand, held a deadly 
weapon in the other, ready to inflict a mortal wound in case of resistance, the case is changed 
again into one of justifiable homicide. That is to say, one may put the life or limbs of the 
wrong-doer in danger, in a reasonable, proportionate degree, in defence of his own purse, but 
he cannot purposely take the life of the wrong-doer, merely to save his own purse, where no 
violence is threatened by the thief; but if the attempt to steal is accompanied by violence, it 
may be repelled by proportionate and adequate force. This is supposed to be tlie doctrine of 
the existing common law. 

The doctrine of the common law is often expressed otherwise in the books. Thus Mr. 
Gabbett, (p. 494, citing Blackstone's Com. c. 4, p. 182,) lays down the doctrine that " the com- 
mon law will not suffer with impunity any crime to be prevented by death, unless the same, 
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35. Homicide necessarily done by any one in defence of his 
dwelling-house or that of another, against unlawful violence, is justi- 

fiable.(aa) 

36. Homicide necessarily done in defence of a lawful right, or of 
property other than a dwelling-house, is justifiable in case of a crim- 
inal aggression or attempt in respect thereto, involving danger of 
mutilation, loss of life, or of personal liberty, or loss, destruction, 
maiming or disabling, or privation of the use or function of limb, 
member or bodily organ, to the party defending and having a lawful 
right to defend the same.(66) 

37. Where two or more persons are equally exposed together in 
common to imminent death, to every appearance inevitable to all, 
unless life can be saved to some one or more by means of the death 
of some one or more of such persons, a homicide of one or more of 
such persons, necessarily done by any of the others for the purpose 
and as the only possible means of saving their own lives, is justifi- 
able, provided the homicide be free of all malice in the party charged 
therewith, and provided the necessity of the homicide was not di- 
rectly induced by his culpable fault or neglect.(cc) 

if committed, would be punished also with death." That is, if a man attempt to cut off the 
ears or finger of another, or kidnap him, and the party attacked cannot prevent the crime 
without resorting to means of defence that will certainly or very probably result in homicide, 
he is by law required patiently to submit to mutilation or to be sold as a slave. This doc- 
trine is deemed, from the cases already cited and for the reasons given above, not to be the law. 

(aa) Comm*th v. Drew, Mass. R. ; Granger's C. 5 Yerg. Term. R. 459. All the books of 
the common law agree in the doctrine of this section. 

(hh) In the books, the doctrine is frequently laid down, that homicide in defence of propeity 
oth:r than a dwelling-house is not justifiable, but is murder or manslaughter according to the 
circumstances. But the books add, that, if the attack upon the person or property of another 
is accompanied by the intent or attempt of on " atrocious or known" felony, defence even to 
the death of the assailant, where the homicide is necessarily done for the purpose of soch 
defence, is iustifiable. (Gabbett's Grim. Law, 494; 1 East, P. G. 271.) In these caaes, says 
Mr. East, the party defendinfi^ himself or his property is not obliged to retreat, ''bat may 
pursuo his adversary until he has secured himself from all danger ; and if he kill him in so 
doing, it is called justifiable self-defence." (East, P. G. 272.) 

The Sut 24 H. 8, c. 5, which Mr. East (P. G. 272) savs was made in affirmance erf* the 
common law, and which, whether so made or not, would be part of our common law, reciting 
that it had been doubted whether, '* if any person attempt feloniously to rob or murder any 
person, &c. should happen in such attempt to be slain," the party so slaying him should for- 
feit his gcods, provides, that " he shall be fully acquitted and discharged" of such forfeiture; 
that is to say, it is justifiable homicide. This is the doctrine of the above section, substitut- 
ing " criminal aggression or attempt" in respect to property or a right, whereby life or limb, 
&c. is put in danger, instead of the expression '* atrocious felony," " known feloi^," for the 
reasons already stated in previous notes. 

By the above section, the justification is limited to the case of a ''criminal" attempt, and 
80 does not include mere trespasses. 

{ec) The case ordinarily put in illustration of this doctrine, is that of two men, in case of 



HOMICIDE. 25 

38« Justification of homicide on the ground of self-defence or de- 
fence of another, or of property or a right, and extenuation thereof 
on the ground o( passion, excitement or perturbation, are not appli- 
cable where the homicide is committed in knowingly and criminally 
resisting, preventing, hindering, interrupting or obstructing, or in 
knowingly attempting unlawfully to resist, prevent, hinder, interrupt 
or obstruct the lawful infliction of any punishment ; the lawfully en- 
forcing of a penalty or forfeiture ; the lawfully keeping of the peace ; 
the lawful prevention of crime ; the lawful making or maintaining of 
any arrest, or seizure of person or property ; or the lawfully com- 
pefling, coercing or restraining of another. (flf(2) 

39. The preceding section applies to the case where the homicide 
is done in making the criminal resistance, and not to the case where 
sueb resistance has ceased, before the homicide is done, and where 
the homicide is no part of such resistance, but is entirely distinct 
from it.(c6) 



flhe Law, 
Hawk. c. 28, 



wreck, getting upon the same plank, which can support only one. (Bac. Maxims o 
Reg.5: 1 East, P. C. 294 ; 4Bl.Com.186; 4tli Rep. £ng. Commrs. p. 37, a. 39 ; £ 
S.96; bait 339; 

(^ It is deemed sufficient to state, in the text, &at the case provided for is that of an offi- 
cer or other person in the exercise of a legal authority, or ri^ht, without proceeding to pai- 
deukrize what is such an authority, as for example, if he is executing a legal process, it 
most be one issued by a court having jurisdiction, in a legal form, and be executed in a legal 
manner; (Fourth Rep. of Brit Commrs. p. 40, a. 54, 55, 56, 57 ;) for it is proposed to lay down 
the proposition broadiy and universally, that, if one attempts to hinder and resist another in 
doing what he, as an officer or private person, has a right to do, and the party interposing 
knows, or is presumed b^ law and bound to know, that he has such right, and in so doing 
kills him, such killing is malicious and murder, of which there can be no doubt, the case 
standing so, for it womd be presumed to be malicious, and so would be murder, though it did 
not appear by direct proof, whether the party killed was acting legally or not acting at alL 
The proposition in this section, therefore, is merely that the fact of killinjyr, with the aggra- 
vation that it was done in resisting and hindering another in the exercise of a legal authority 
or right, is, the case standing thus, a malicious killing in law ; and is not a case of killing in 
self-defence. 

The question then arises, as to the kind of legal act which the party killing is resisting, 
and it ^1 depend on this, and on tho kind of resistance, and the mode of resistance, whether 
the resistance itself is a crime ; if it be a crime, then the case comes within this section: — 
if, from want of notice or otherwise, it be not a crime, the case will stand free of this section, 
and admit of justification on the ground of defence, or extenuation on the ground of passion. 

(ee) This definition coincides with the subsequent provision, which is a general doctrine 
of law, that all justifications, excuses and extenuations are applicable to the time token the 
homicide is done ; so in this case the deprivation of a justification is confined to the time tohiU 
the ground of such deprivation subsists. In either case the circumstances and relative posi- 
tion c^ the parties may vary and shift, and be reversed from time to time, in more or less 
rapid succession ; and a contest or series of contests may commence widi one party being 
entirely in the wrong, and end with the other being entirely in the wrong. The fact that a 
party began in die wrong is likely to bear against him, and this is allowed of, and provided 
for, in tl^ forty-sixth section ; but whether it ought to have weight in a particular case, and 
what weight, if any, it is entitled to, are matters necessarily belonging to the tribonsl before 
which the txvJ is had, and quite beyond the reach of previous regulation. 
4 
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40. Where due notice is given at the time of the homicide of any 
public oflficer or other person that he is in the lawful exercise of his 
lawful authority or functions; or the lawful discharge of a duty im- 
posed by law, the person committing the homicide is presumed to 
have such notice.^(^) 

41. Where the person committing a homicide has the ready means 
of notice that the public officer or other person killed was al the time 
in the lawful exercise of his lawful authority or functions, or in the 
discharge of his duty imposed by law, and can be ignorant thereof 
only through his negligence or fault, he is presumed to have such 
notice. 

42. Justification or extenuation of homicide on the ground of self- 
defence or defence of another, or of a right or of property, avails only 
as far as such ground existed at the time of the homicide.(gg') 

43. In order to justify homicide done in the forcible defence of 
person, property or right, it is requisite that the object and occasion 
should be sufficient to justify the resort to force in defence, and that 
the kind, mode and degree of force used, should be necessary under 
the circumstances as the same may, according to law, be alleged 
and shown or presumed to have appeared, to the party making de- 
fence.(M) 

> Fourth Rep. £ng. Commrs. p. 41, a. 58, 59, 60, 61, 62 ; 1 East, F. C. 296, 314 ; Fost. 310. 

[ff) The law expressly provides in some instances for the notice, as in cases of riots ; in 
others, it is a matter of construction and inference from the facts. The question in each case 
is, did the person doing the homicide know that the law would give the authority asserted 
and exercised by the party killed ? and did he know the person to have this authority ? — 
Whether the law can give such authority he is bound and presumed to know, and, therefore, 
if the person is acting under the authority which every one has, in like case, every body 
knowing the case is bound and presumed to have notice of the authority. But where the 
authority depends upon particular circumstances, or a commission or other special power 

fiven to the person acting, or to one whom he is aiding, notice of this is to be carried 
ome, by some kind of evidence, to the party doing the homicide : but it is quite impossible 
to fix by legislation before hand, all the ways in which such notice may be carried nome to 
him. Whether he in fact had the notice, or had so obvious means of getting it that it is his 
own negligence and fault if he had it not, are questions for the tribunal. 

Igg) See 4th Rep. Eng. Conmirs. p. 37, a. 37. Though the ground of justification or ex- 
tenuation had existed shortly before, if it had then ceased, it wiU not justiiy or extenuate the 
homicide. 

ihh) See Selfridge's C. Mass. Sup. Jud. C. Nov. 1806, and Nailer's C. East, P. C. 277, 
as to the occasion being to be considered as it appeared to the party. But the defence must 
he confined to proo& or presumptions admissible by law. 
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44. Homicide is construed to be done necessarily where resort to 
force is justified by the occasion, and the force used is not excessive 
in kind, mode and degree, but is proportionate to the legal and jus- 
tifiable purpose of defence by force ; and the adequate and practica- 
ble force least violent and dangerous in kind, mode and degree 
that may appear or be legally presumed to have occurred to the 
party resorting thereto, as being practicable and adequate under the 
particular circumstances of the case, is adopted by him.(n) 

45. Whether the occasion and object of the defence be an ade- 
quate justification of a resort to defence by force at all, and whether 
the force used be excessive in kind, mode or degree, are questions 
for the jury.(M) 

46. In case of homicide in alleged defence of person, property or 
right, where new material circumstances supervene in the course 
of the attack and defence, by either party's losing or gaining means 
or advantages for attack or defence, or by supervening provocations, 
injuries, concessions, advances, retreats, aggravations, reparations, 
reconciliations or otherwise, all the aggravating and extenuating cir- 
cumstances, having by law a material bearing upon the question of 
the guilt or innocence of a party, are to be taken into considera- 
tion.(jt;) 

(u) The question of the adequacy of the occasion for defence by force, resulting directly 
or incidentally in homicide, would, without any express provision for the purpose, be consid- 
ered a matter of fact for the jury. 

As to the provision that the occasion must be an adequate one for a resorting at all to 
force in defence, the question is, as to the language in which the provision shall be expressed, 
not as to the principle of the provision, for the principle is involved and embodied in the 
doctrines of the common law. It is no more than to say, that the law does not sanction a 
gratuitous homicide, and it is plain that a homicide may be unnecessary in any reasonable 
construction of necessity, not only because the object proposed may obviously be attained 
without resorting to homicide, but also because the object, motive or occasion is too trivial. 
For instance, one may prevent murder by the homicide of the person attempting to commit 
it, where there is no other obvious means of preventing iL Here is an adequate motive and 
occasion. But the preventing of the shooting of a dog or a fowl, is plainly not of itself an 
adequate motive or occasion for shooting the person making the attempt, though he could in 
DO other way be prevented. In such case the homicide is culpable, eiUier because the occa- 
sion is too trivial to justify defence by force at all, or because the mode and degree of force 
is unnecessary or unsuitable, and shows a degree of malice characterising either murder or 
manslaughter, and, whether it be one or the other, is a question of fact for the jury. 

The doctrine, that the force used must not be disproportionate in kind or degree, runs 
through the whole jurisprudence on the subject of manslaughter and justifiable homicide, 
and accordingly any particular references on this point seem to be unnecessary. 

[jj) This is the present common law, and is expressed merely for the purpose of guarding 
avainst a misconstruction of the grounds of justification or extenuation or homiciae under 
the other sections of this chapter. Though the circumstances at the time of the homicide 
will decide its character, yet the previous circumstances will have a material bearing upon 
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47. The justification on the ground of defence does not extend to 
acts of revenge or retaliation.(^) 

48. Where the necessity of the homicide, in defence, is volun- 
tarily and purposely induced by the party doing the homicide, or is 
the plain, direct consequence of his crime or gross and culpable 
fault or negligence, and such consequence may be shown, or be le- 
gally and plainly presumed to have appeared evident to him, or have 
been foreseen or anticipated by him, the necessity is not a justifica- 
tion.^ 

As in case of two persons encountering each other with deadly 
weapons, if the encounter commenced upon and in direct conse- 
quence of a violent criminal assault by one of them upon the 
other, who acts merely in lawful, justifiable defence of himself 
and is killed, the party killing cannot allege in vindication of his 
killing the other, the necessity of so doing in self-defence, for 
though his life may have been in danger, and, in order to protect 
it, it was necessary to kill the other, this necessity was directly 
induced by his own criminal act.'(ff) 

> 1 East, p. 0. 283 j Eel. 128 j 1 Hale, 45, 58 j I * Fourth Rep. Eng. Commrs. p. 37, a. 37. 
1 Hawk. P. C. c. 28, s. 22. | 

the state of the case at that time, and must therefore be taken into consideration. See 4th 
Rep. Eng. Commrs. p. 37, a. 37. 

Where the occasion, object and motive of the forcible defence are adequate, whedier it 
were so originally or become so by supervening circumstances, and the unlawful attack or 
encroachment upon person, property, right, privilege or franchise, is with a dangerous or deadly 
weapon, or with violence and outrage, the party defending may, on due warning or notice, 
where warning or notice may be reasonably required, resort to such mode and deeree of 
forcible defence of person or property and vindication of right, as may be reasonably pre- 
sumed to have honestly, legally and in good faith appeared to him, under the circumstances, 
to be necessary to defence or vindication, and commensurate and proportionate to the occa- 
sion, subject, object and motive of the defence or vindication ; and a iMuty seems not to be 
required by law to submit, yield and give place to illegal violence and outrap^e, where the 
alternative of submitting or not is, of itself, an adequate and grave occasion ofcontest, forci- 
ble resistance, and strenuous, extreme defence, though in such case homicide should inci- 
dentally ensue from such defence. The books and precedents sometimes appear to express 
a different doctrine, and, taken literally, would seem to take away and abolish the sacred 
rifi^ht of forcible defence of person, property and right against illegal violence and outrage, 
where the aggressor has a great superiority, and has the party attacked at a great disadvan- 
tage. (4 Bl. Com. 180, 181; Selfridge's C. Sup. Jud. Court,. Mass. Nov. 1806; Nailer's C. 
1 East, P. C. 276.) But these expressions must be subject to a construction consistent with 
the general rules on this subject 

(kk) If a person doing homicide be actuated by a spirit of resentment and retaliation, in- 
spired on a sudden, it may amount to extenuation under the subsequent provisions on that 
subject, but is not, in any case, a justification. 

(//) In cases of this description, the mere fact of one or the other being ori^nally in 
fault, though generally of material weight, is not always conclusive, for the original fault 
may have been trifling, and be counterpoised or lost in the subsequent equal or greater, and 
inexcusable fault, of the other party. That is, the justifying necessity may not be a direct, 
obvious consequence of the original uult, or one that could possibly have been anticipated. 
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Or wheore tvo agree to fight with deadly weapons, and one kills the 
other, the homicide is not justified on the ground of self-defence, 
for each of them, by his own gross fault and criminal act in vol- 
untarily engaging in the fight, induced the evidently foreseen 
consequent necessity of wounding or killing the other, in his own 
defence.* 

So if one seeks and attempts to foment a quarrel, with intent to kill 
or do great bodily harm to another, endangering life or member, 
and thereupon, a quarrel directly ensuing, he kills the other in 
pursuance of such intent, he cannot, in justification, allege neces- 
sity in self-defence, though, in fact, at the instant, he may have 
been in danger from the other, for this necessity, if it exist, was 
voluntarily induced by him by his own criminal conduct.* 

49. 1^. Homicide done in pursuance of a legal sentence, judgment 
or decree, by a person legally authorized, or otherwise done by au- 
thority of law, is justifiable. 

2P. Id order to render a sentence, judgment or decree legal, the 
court giving the same must have jurisdiction of the case : 

3^. The execution must be done in pursuance of, and in conform- 
ity with, the legal sentence : 

4^. The execution must also be done by a person authorized by 
law.' 

50. Homicide necessarily done in legally arresting any one on 
a charge of felony ; or in detaining or restraining any one for arrest, 
or in attempting legally to arrest any one, or to detain or restrain 
any one for arrest, or in legally detaining or restraining, or attempt- 
ing to detain or restrain any one after arrest, for examination or 
prosecution on such charge, is justifiable ; provided the person killed 
appear, or is legally presumed to have known, by direct notice or 
otherwise, that such was the purpose of his arrest, detention or 
restraint.(mm) 

51. Homicide necessarily done in preventing or attempting to 



> Fourth Bep. Eng. Commrs. p. 39, a. 50. 
'Mason's C. 1 East, P. C. 239; 1 Hawk. 
P. C. c. 31, s. 24, 7th Ed. ; 1 Hale, 456. 



» See 1 Hale, P. C. 496—502 ; 2 Hale, P. C. 
411 ; Foster, 267 ; 1 Hawk. P. C. c. 28, s. 10 j 
4th Rep. Eng. Commrs. p. 34, a. 20, 21. 



{mm) Enff. Commrs. 4th Rep. p. 34, art. 22 ; 2 Hale, P. C. 118 ; 1 Hale, P. C. 489, 490 ; 
Foet. Disc. U. c. 2, s. 4 ; East, P. C. 298, 300. The justification of the homicide according 
to this section is much narrower than in the English common law, hy reason of the more re- 
stricted meaning of felony proposed in this code. 
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prevent the escape of the person killed, who was legally imprisoned, 
in custody or detained under a conviction or sentence, or on a 
charge, complaint or prosecution of or for any crime, is justifiable. 

52. Homicide necessarily done to prevent the person killed from 
committing by violence any felony at the time attempted by him, is 
justifiable.(nfi) 

63. Where any oflScer or other person, legally authorized to exe- 
cute any legal writ, process, warrant, mandate, commission or power, 
issued or granted by competent public authority, is forcibly resisted 
in the execution of the same, or in proceeding or attempting to 
execute the same, he may overcome such resistance by force ; and, 
in case homicide ensues from the kind and degree of force apparently 
at the time necessary for overcoming such resistance, it is justifiable ; 
provided the persons resisting, appear, or may be legally presumed, to 
have had notice, directly or otherwise, that the oflScer or other person 
resisted, had, and was acting in pursuance of, such writ, process, . 
warrant, mandate, commission or power.^ 

54. Every person is authorized to interpose to prevent or stop the 
commission of any crime, or any unlawful injury to the person or prop- 
erty of another, attempted by force or threat of force, and, in case 
of homicide ensuing, shall have the same justification or extenuation 
as in case of self-defence or defence of his own property or right.(oo) 

55. Where a homicide is done without malice aforethought, and 
through an honest mistake of the authority by law therefor, or legal 
justification thereof, or of the use of the force causing the same, it is 

' 1 Hale, P. C. 457, 481, 494 ; Fost. Disc. II. c.8, 1 tis's C. Fost. 137 ; 1 East, P. 0. 304, 314, 
s. 8, 9, 18, c. 2.. s. 4 J Kelyng, 66, 115 ; Cur-| 318. 

(nn) This justification applies only after and during the attempt to commit the crime, not 
to the case of a merely meditated crime. 

(oo) The crime must he attempted in order to the justification ; it is not enough that it is 
merely expected. The principle of this section is, that, in the case provided for, every mem- 
her of the community is a peace-officer, and clothed with authority as such. It is an essential 
principle that the law, which forbids a crime, will not only sanction but encourage endeavors 
to prevent it. This is especially the doctrine of the common law, but it is applied to a case 
of attempted /e/ony. Instead of this limitation, that of force and criminal injury to person or 
property or right is substituted ; that is, an attack upon and defiance of the law and of the 
community, and that attack made by force, or, which is in effect the same, menace of force. 
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extenuated homicide in the first, second or third degree, viz. : in the 
first degree, if such mistake arise through the gross fault, negligence 
or rashness of the party killing ; in the second degree, if such mis- 
take be without his gross fault, negligence or rashness, and not the 
mistake next specified ; and of the third degree, if it be a mistake as 
to the jurisdiction or authority of the court, tribunal, body, board, 
officer, magistrate, commissioner, functionary or person assuming to 
adjudge, decree, order, authorize or sanction such homicide, or the 
force causing the same ; or a mistake as to the legality in form of, or 
as to the construction of, or proceeding in respect to, such judgment, 
decree, order, authority or sanction, where the court, tribunal, body, 
board, officer or magistrate, commissioner or functionary giving the 
same, has legal jurisdiction or power in the case, or in cases of simi- 
lar kind, class or description to that to which the case is supposed 
and taken, at the time, to belong. Q59) 

56. Homicide done without malice aforethought on an occasion, 
or in a case, for which a justification is provided by law, on certain 
conditions and within certain limits, but not done within such limits 
and conditions, is extenuated homicide in the first, second or third 
degree. 

As homicide in self-defence, but not justified by reason of neglect to 
give warning, where such neglect is not, in the circumstances, evi- 
dence of malice aforethought. 
Or homicide by an officer in discharge of his duty and without 
malice aforethought, but, through mistake or perturbation, with- 
out due notice to, or knowledge by, the party killed, of the legal 
authority of the officer. 
Or where a father, in using a rope to chastise his sou for a heinous 
ofience, causes his death, though, by reason of the dangerousness 
of the instrument or the manner of using it, the homicide may 
not be justifiable, it may, by reason of the provocations on the 
part of the son at the time, be extenuated on the ground of ex- 
cusable sudden passion.^ 
But if, in transgressing the limits or conditions of the justification 

>1 East, P.O. 261. 

ipp) The common law gives no rule for the discrimination of the degrees of manslaughter. 
But where an offence varies within so wide a range, deserving imprisonment for many years 
in some cases, and heing but slightly culpable in others, it seems to be desirable,* if practicable, 
tlm the verdict should intimate the degree of guilt, imputed to the accused by the jury, 
somewhat more definitely. 
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applicable to the case, there appear to be malice aforetfaought of 
intent or disposition, the case is murder ; as where a blacksmith, 
by way of correction, strikes his servant with a bar of iron,' or a 
woman stamps upon her child.' 
Where a homicide is conmiitted by an officer under a mistake as to 
the jurisdiction of the court, under the supposed and assumed 
authority of which he is acting, this does not necessarily exclude 
the justification on the ground of self-defence, or the extenuatioB 
by reason of provocation. 

57. Homicide without malice aforethought, done of a sudden im- 
pulse, under the sudden influence of passion, excited by provocation 
or other adequate cause, — whether insult, threats, violence or other- 
wise, — by the party killed, and tending and operating materially to 
disturb the judgment and mental faculties, and weaken the self-posses- 
sion and self-control of the party doing the homicide, is exteDuated 
homicide, in the first, second or third degree, according to the cir- 
cumstances of the case.(qq) 

As if one detect another in the commission of adultery with his 
wife, or her husband, and straightway kill such other, it is pre- 
sumed to be extenuated homicide, though this presumption may 
be rebutted, and the case shown to be murder, by proof of pre- 
meditation, a plot, or other circumstance showing the homicide 
not to have been done of sudden passion, but on deliberation and 
with malice aforethought. 

The passion must be justifiable or excusable on the ground of its 
arising on an adequate cause on the part of the person killed; 
where it arises without such cause, from a morose, vengeful, ma- 
lignant or savage temper, it is not an extenuation. 

58. Homicide without malice aforethought, done of a sudden im- 
pulse and under the sudden influence of legally justifiable or ex- 
cusable alarm, surprise, fear or perturbation, adequate, tending, and 
actually operating materially to disturb the judgment and mental 
faculties, or materially to weaken the self-possession and self-control 

» Grey»s C. Kel. 64, 65, cited 1 East, 261. '« Ibid. 

(gq) See Fourth Rep. of Eng. Commre. p. 38, a. 41, where are cited Tooley's C. 2 Ld. 
Raym. 1290 ; 1 East, P. C. 325 ; Fost. 291 ; 1 Hale, P. C. 469 ; 1 Hawk. P. C. c. 31, s. 
34 ; Fray's C. 1 East, P. C. 236. 

Mr. East, 1 P. C. 232, states the doctrine upon this subject thus : <* Where death ensues 
Irom sudden transport of passion or heat of blood, if upon a reasonable provocation and with- 
out malice, or upon a sadden combat, it will be manslaughter." See also Kel. 137. 
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of the party doing the same, is extenuated homicide of the first, sec- 
ond or third degree, according to the circumstances of the case.(iT) 

{rr) The distinction of this from the preceding section is, that, in the preceding, the pas- 
sion is caused by the party killed ; in this, it may arise from any cause. See 4th Rep. £ng. 
Commrs. p. 37, a. 40. 

'* The indulgence which is shown by the law in some cases to the first transport of passion, 
is a condescension to the frailty of the human frame, the furor hrevis, which, while the frenzy 
lasts, renders a man deaf to the voice of reason.'' (1 Russell, 232.) 

One question on this subject is, whether the extenuation is to be limited to cases of fur^ 
caused by personal violence, or extended to any case of rage from any sufficient cause, justi- 
fying or at least being a reasonable excuse for the sudden transport. 

The doctrine on this subject at common law is sometimes thus stated : '* No breach of a 
man's word or promise, no trespass either to lands or goods, no affront by mere words or ges- 
tures, however false or malicious, and aggravated with the most provoking circumstances, 
will free the party killing firom the guilt of murder." (Fost. 290 ; 1 Hawk. P. C. c. 31, s. 
33 ; Hale, 455 ; Russell on Cr. v. 1, p. 232.) So Holt, C. J. says : '* Words cannot make 
provocation to kill or maim." (Keite's C. 1 Ld. Raym. 144.) 

So Mr. £ast, who is one of the safest authorities for the doctrines of the common law, 
says, (v. 1, p. 232, c. 5, s. 19:) '* Words of reproach, how grievous soever, are not provo- 
cations sufficient to free the party killing from the guilt of murder, nor are contemptuous or 
insulting actions or gestures, without an assault upon the person ; nor is any trespass against 
lands or goods. This rule governs every case where the party killing upon such provocation 
made use of a deadly weapon, or otherwise manifested an intention to kill, or to do some 
great bodily harm." 

He instances an exception according to Lord Hale, in Morley's C. 1 Hale, 456, that 
msnace of bodily harm may be an extenuation of homicide ; but then he intimates a doubt of 
this, and says the report of the same case, in Kel. 55, contains no such doctrine, and he 
finally limits the doctrine *' at least" to the case where the menace ** is accompanied by some 
set denoting an intention of following it up by an actual assault." But if the menace is evi- 
dently a prelude to an immediate act of personal violence, the case may be one of personal 
defence, and so belongs to another rule. To give the modification laid down by Mr. East 
any significance, and make it applicable to the question in discussion, he must be understood 
to m3an an act manifesting an intention of immediately following up the menace by an as- 
sault not endangering life or likely to cause ^eat bodily harm. For example, if one threatens 
to shoot another, at the same time presenting a pistol, (Selfridge's C. Mass. Sup. Jud. C. 
Nov. 1806,) or threatens to kill him, and at the same time is taking aim for a blow with a 
deadly weapon, the threatened party is undoubtedly justified in resorting to the means neces- 
sary for his defence. It is a case for the application of the doctrine of justification in self- 
defence. If Mr. East means such a case, this is an absolute denial of the rule as laid down 
by Lord Hale. But his language imports, not a denial but a modification. He must, there- 
fore, mean an act indicative of an attempted violence not endangering life. Now the ques- 
tion, it is to be kept in mind, is that of provocation and passion, and what is a reasonable 
cause and apology for passion; and Mr. East, agreeable to many if not most other authorities 
for the common law, in effect here again lays down the rule that no provocation or cause of 
passioQ, not accompanied by actual, or imminent, evidently impending personal violence, is a 
reasonable ground or justification for a degree of passion or rage, {furor brevis,) sufficient to 
eitenaate homicide. 

The question then is, 1. one of experience ; 2. one of expediency , viz., can there be any 
possible provocation, insolence, insult, indignity and contempt, that will be a reasonable, suffi> 
eient cause of the greatest degree of anger and resentment. It seems to be a matter of no 
doubt that there are such. In some relations, situations and positions of the parties, other 
provocations than those by violence, are, to the extremest degree, exasperating. If, then, 
provocation, exaspsration, or transport of passion, is, in fact, an extenuation of the guilt of 
homicide, it may be extenuated though there is no actual physical violence. Then, 2. as to 
the expediency of admitting this fact as the ground of a rule of law ; or, in other words, is the 
rule a dangerous one to entrust to the tribunals? This is a question already decided, for the 
tribunals are already entrusted with the decision of this question in this very case ; for provo- 
cation by personal violence is not an extenuation unless it be such as to produce the above 
effdct. The tribunals thus decide whether it is adequate to produce such effect and actually 
does produce it. They can as well decide on the same fact resulting from any other cause ; 
such cause being equally a matter of common expehence, and open to the knowledge of all 

6 
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As where an assault is committed with great personal indignity, as 
by pulling another by the nose, and, before time for reflection, in 
the sudden transport of passion, the affront is resented and re- 
pelled by such means of force as the person assaulted has at his 
command at the instant.' 

Where the cause of the passion is wholly inadequate, and the de- 
gree of passion sufficient to amount to an extenuation is wholly 

1 Lanure's C. 1 East, 233 ; 1 Hale, 456. The case supposes that there is no danger of life or 
great bodily harm to the assaulted party. 

mankind. The real question in these cases is, whether the agent was in some degree, for the 
time, beside himself. This is already a familiar question in jurisprudence. 

It is remarked by the English Commissioners, (Fourth Hep. p. 38, a. 43, n.) that *'the 
Bavarian and several other German codes, by admitting generally, as an extenuation of hom- 
icide, the existence of passion however caused, have introduced a dangerous latitude into the 
law upon this subject. On the other hand, as a necessary allowance for human infirmity 
and the actual subjugation of the judgment to uncontrolable passion are grounds of extenua- 
tion, it is manifest that, to punish a man as a murderer, by virtue of any peremptory rule 
limiting the cause of the provocation, may be, in effect, to inflict punishment not so much in 
respect to the particular act of deliberate malice, as of a want of habitual control over a mind 
naturally impetuous and ready to break forth on slight occasions." 

As to limiting the extenuation to some particular cause of passion, as, for example, resent- 
ment in the case of personal violence, or to fear of violence, as many of the treatises and 
precedents of the common law intimate, the objection is, that it is, 1. warping the law from 
the truth of the case, since there are many provocations as pungent and as good cause of 
transport of resentment as personal violence is ; and 2. it is an unnecessary and gratuitous so 
warping of the law, since it is distrust of the tribunals in a matter in respect to which there is 
no ground for such distrust, for they can as well and safely judge of any other cause of pas- 
sion as of provocation by violence ; the shutting out the extenuation in one case and admitting 
it in the other, is, according-ly, 3. inconsistent in principle. 

On this subject, the English Commissionera, (4th Rep. p. 38,) further remark: "Words 
and gestures may be infinitely more irritating and provoking than personal injury of a trivial 
nature. It is extremely difficult, if not impossible, to define all the causes of provocation 
which ought to extenuate homicide, and we do not see any mode by which the object of the 
law can be satisfactorily accomplished, unless it be by the making of reasonable provocation, 
within certain limits, a matter of fact to be decided by a jury." 

So a foreign jurist, quoted by the same commissionera, says : " The principle of excuse by 
reason of provocation being once admitted, it is crude and imperfect legislation and perplexing 
to the courts, to mark out before hand the circle within which they are bound to confine 
themselves in a matter subject to so many variations and shades of diveraity." (Rossi Trait 
de Droit Penal, liv. ii. chap. 21.) 

Some obscurity has been thrown over this subject by not distinguishing sufficiently the jus- 
tification on the ground of defence from the extenuation on the ground of passion. Words, 
however provoking, afford no justification whatever of homicide on the score of defence, for 
this justification extends only to cases of danger of corporal injury. But the extenuation oo 
the ground of frenzy is entirely distinct, and founded on a wholly different principle, both at 
the common law and by all codes of laws. 

But it is apprehended that, notwithstanding the expression of the doctrine of the commoo 
law upon the subject of extenuation in the propositions above cited, its veal doctrine is as laid 
down in the above section. At least, there are not wanting authorities to this position. — 
Thus, Hawkins (b. 1, c. 31, s. 33, 7th Ed.) says : " No aflfiront by bare words or gestures, 
however false or malicious they may be, and aggravated by the most provoking circum- 
stances, willtfj:ct«e" homicide by one who " inmiediately attacks the person who offends 
him, in such manner as endangers life, xoithout giving him time to put himself upon his 
guard.^^ He speaks not oi extenuation hriX Justifiaition ; the reason for the application to the 
question of extenuation is stronger. Hawkms puts the vindication upon the question of no- 
tice and fair play, and thus admits virtually that the words may be a vindication of resort to 
extreme violence, if such resort be duly had. He cites Kely. 55, The case of Lanuie, 
^ited in the exposition to the above section, is to the same effect. 
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inexcusable, it is not an extenuation of a homicide done by the use 
of a kind, mode and degree of force evidently endangering life, 
or likely to do great bodily harm ; as where A, passing B, dis- 
torts his mouth and smiles at B deridingly, and B thereupon 
strikes A with a violence evidently endangering life and kills 

So where A, passing along the street, takes the wall of B, there 
being sufficient space between B and the wall, and B, for this 
cause, thereupon attacks A, with a weapon or in a manner evi- 
dently endangering loss of life, limb or member, and kills him, it 
is not extenuated homicide, but is murder/ 

And so also where a game-keeper, who, detecting a boy stealing 
wood in a park, ties the boy to his horse's tail and beats him, and 
the horse, taking fright, runs away and drags the boy on the 
ground, and thus injures him grievously so that he dies.^ 

In order to the extenuation of the homicide on the ground of sud- 
den passion, it must result from, and take place during and by 
reason of, the sudden passion.' 

59. Where the provocation arises from, and is the natural or evi- 
dently probable consequence of, the deliberate illegal act or delib- 
erate gross misconduct of the party killing, it is not an extenuation 
of a homicide committed with a weapon, or in a manner evidently 
and imminently endangering life, limb or member. 

As where, on the refusal by a gardener to deliver the key of the 
garden to his master, the latter goes and fetches his sword and 



> 1 Hale, 455. 

•Holloway'sC. Cro. Car. 131; Palm. 545; 1 
Hawk. P.O. c. 30, s. 42; W.Jones, 198; 1 
Hale, 453 ; Kel. 127 ; 1 East, P. C. 237 ; 
Rass. on Or. b. 3, c. 1, s. 1. 



» See Tooley's C. 2 Ld. Raym. 1296; 1 East, 
P.O. p. 232, c. 5, s 19, p. 325; Post. 291, 
345 ; 1 Hale, P. C. 453, 473 ; 1 Hawk. P. C. 
c. 31, s. 34, 37 ; Prey's C. 1 East, P. C. 236; 
Rowley's C. 12 Co. 87. 



(ss) Brain's C. Hale, 455 ; Cro. Eliz. 778 ; Kel. 131. " Violent acts of resentment, bear- 
ing no proportion to the provocation or insult, are barbarous, proceeding rather from brutal 
malignity than human frailty ; and barbarity will often make malice." (1 East, P. C. 234 ; 
Ross. 634.) 

The English Commissioners, (4th Rep. p. 38,) say : *' It is not every trivial cause of 
provocation which ought to be considered as an extenuation of the crime, even though a 
violent and irascible person was, in fact, excited by that cause to a pitch of passion, which, 
had it arisen from a just cause, might, by reason of the temporary suspension of the judg- 
ment, properly have extenuated the offence." 

The English Commissioners, (4th Rep. p. 38, a. 41, 42, 43,) provide, that, in estimating 
the guilt of the party killing, special *^ regard is to be had to the kind and degree of violence 
used as compared with the provocation." The principle of this provision is included in the 
above definition, in the condition that the ** passion" or ** perturbation" must be justifiable or 
excusable ; for the act, to be extenuated, must be done under the impulse of the passion or 
perturbation, and this will not be justifiable or excusable, unless it be in some reasonable pro- 
portion to the occasion. 
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strikes the gardener with it, whereupon the gardener, seizing a 
scythe-handle, thrusts at and strikes the master with it in self- 
defence, upon which the master strikes at the gardener with the 
sword and mortally wounds him.* 

60. Where the sudden passion has cooled or subsided, or there 
has been sufficient opportunity therefor, at the time of the homicide, 
it is not a ground of extenuation.^ 

Where there has been reasonable time for cooling between the 
cause of the passion and the time of the homicide, and where the 
mind has been diverted by other subjects of conversation, or other 
objects, this is evidence, of greater or less weight, to show malice; 
but such evidence, or any other, is not necessarily conclusive, 
according to any arbitrary, uniform measure or standard, or ^ny 
technical rule, but, if at all, by its weight in the particular case. 

61. Where one seeks or provokes a quarrel or contest, and does a 
homicide during the same, or is himself killed, the fact of his seeking 
or provoking the contest, and his motive, intent and expectation in 
so doing, are to be taken into consideration in determining whether 
the homicide be murder or extenuated homicide, and the degree of 
either.(M) 

As where A gives insulting language to B, and B thereupon strikes 
A, but not in a manner endangering life, or likely to do great 
bodily harm, and A strikes B again, and then B kills A, the 
whole circumstances are to be considered in reference to the ques- 
tion of extenuation, not merely the original provocation by A, nor 
merely and only the blow given by him.' 

62. Where one deliberately seeks or provokes a quarrel or contest 
with the intent to commit homicide, and commits the same in pur- 
suance of such intent, the passion existing at the time of the homi- 
cide is not an extenuation.^ 

As where one, being as yet self-possessed, deliberately throws a dan- 
gerous missile at another, and, at the same time, draws his sword, 



> Kcite's C. 1 Ld. Raym. 144. Holt, C. J. said 
in this case, "the cruelty of the cut made 
malice." 

* Oneby's C. 1 East, P. C. 253 j 1 Hawk. P. C. 
b. 1, c. 31, s. 30. 



3 1 Hale, 455. 

* Mason's C. Fost. 132 ; 1 Russ. b. 3, c. 1, s. 1 ; 
1 East, P. C. 239 ; 2 Hawk. P. C. c. 31, 
s. 24; 1 Hale, P. C. 456 j 4th Rep. Eng. 
Commrs. p. 39, a. 51. 



(U) That is, the fact of his seeking the encounter does not, in all cases, conclusively show 
the homicide to be murder. The section expresses a familiar doctrine of jurisprudence. 
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thereby showing a malicious intent, and, a contest thereupon en- 
suing, kills the other.^ 
But where the previous blows or violence are justifiable or extenu- 
ated, in such case, the subsequent homicide may be so.' 

63. Whether opportunity had been given for passion to coo], or 
whether it had in fact cooled, and whether a homicide resulted from, 
or took place by reason of, or was attributable to sudden passion, 
are to be determined by the jury, taking into consideration the time 
and the circumstances intervening, (titi) 



64. Homicide may be extenuated by other circumstances than 
sudden passion, when there is no malice aforethought of intent, 
sition or temper. 

As homicide, direct or indirect, occasioned by culpable rashness, 
temerity, carelessness, or negligence ;(t;y) that is, culpable for 
want of a reasonable degree of caution, circumspection, preven- 
tive foresight or precaution, according to the nature of the act, 
and the certainty, obviousness or probability and degree of the 
danger, as it may reasonably be presumed, or may legally be 
shown to have appeared, to the person doing or causing the hom- 
icide, at the time and under the circumstances of the case, in his 
then position and situation.' 

Or where the homicide is occasioned by a misdemeanor, wilful tres- 
pass or other act, wrongful in its nature, without any intent or 
apparent danger of homicide or great bodily harm to any one;* 
as where one, wrongfully throwing a stone at a horse, kills a 
person, (mr) 

Or where one of the parties engaged in a lawful athletic or other 
game or sport, takes unfair advantage of another, in violation of 



' Mawgridge's C. 1 East, P. C. 243. It was the 
case of throwing a bottle at another across 
ihe table. 



« Taylor's C. 1 East, P. C. 244. 

3 1 East, P. C. 260—271 ; Post. 264. 

* 1 East, P. C. 255—260. 



(tt«) The question in this case is that of the degree of malice, which some leading com- 
mon law authorities refer to the court. (Hazers C. 1 Leach, 368 ; 1 Hale, 455, 456 ; Fost. 
C. L. 257.) 

(w) 1 East, P. C. 259 ; 1 Hale, P. C. 39, 475 ; as, for instance, from throwinjr a stone 
from a height into a street, or letting a vicious ox go at large. 1 East, P. C. 265 ; Fost. 264. 

(mo) 1 East, P. C. 257, who cites 1 Hale, 39, 475. Mr. East, v. 1, p. 260, citing Fost. 
259, and 1 Hale, 475, and the authorities for the common law generally, designate the case 
W the expression malum in se; in the text, the expression " wrongful in its nature^' is sub- 
stituted. 
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the known rules of the game, and, without any circumstance 
indicating malice aforethought, kills him.(xjr) 
Or where a parent, guardian or master, inflicting punishment on, or 
using compulsion or restraint of his child, ward or servant, ex- 
ceeds moderation and transcends justifiable limits, but without 
the degree of malice requisite to murder.* 

65. Justification and extenuation of homicide are to be deter- 
mined on in reference to the circumstances and occasion, as the 
same may be legally shown or presumed to have appeared to the 
party alleging the justification or extenuation in his situation and 
circumstances at the time of the homicide.^ 

As where A, with a pistol in his hand, approaches B in a menacing 
manner, threatening to shoot him, and B, being in fear for his 
life, and as the only adequate way of defending himself or saviug 
his own life, kills A, and it proves that the pistol was in fact not 
charged.' 

66. In determining on any alleged justification or extenuation of 
homicide, it is to be taken into consideration whether any notice, 
order or warning ought by law or the circumstances of the case to 
have been given, and whether the same was duly given to the party 
killed. 

67. The degree of murder or of manslaughter is to be found by 
the jury. 

68. Under an indictment for murder, the jury may return a ver- 
dict for murder in either degree, or for manslaughter in either de* 
gree. 

69. 1^. Whoever is guilty of murder in the first degree, shall b^ 
punished by 



> 1 East, P. C. 261. 

« 1 East, P. C. c. 5, s. 46, p. 272; Selfridge's C. 

Sup. Jud. C. Mass. Nov. 1806 j Grainger's C. 

5 Yerg. Tenn. R. 459 j Rutherford's C. 1 



Hawks's N. C. Rep. 458 ; Nailer's C. East^ 
P. C. 247. 
' Per Parker, J., Selfridge's C. Sup. Jud. Courts 
Mass. Nov. 1806 ; 1 East, P. C. 275. 



(xx) Fourth Rep. Eng. Commrs. p. 42, a. 70. In such case, the act wron^ul in its a^ 
ture is the taking an unfair advantage. The case of heedless disregard of the life or persoiB.^ 
safety of another, would no doubt come within the same principle. 



HOMICIDE. 39 

9P. Whoever is guilty of murder in the second degree, shall be 
punished by 



3^. Whoever is guilty of manslaughter in the first degree, shall be 
punished by 



4^. Whoever is guilty of manslaughter in the second degree, shall 
be punished by 



5^. Whoever is guilty of manslaughter in the third degree, shall 
be punished by 
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SionoH 1. Engagiog in a duel or challeng i n g . 

2. Accepting a challenge. 

3. Posting. 

1. Any person who shall engage in a duel, with any deadly wea* 
poD, although no homicide shall ensue ; or shall challenge another to 
fight such duel, or shall send or deliver any written or verbal mes- 
sage, purporting or intended to be such challenge, although no duel 
shall ensue, shadl be punished by 



And shall also be incapable of holding, or of being elected or ap- 
pointed to any place of honor or profit or trust, under the constitu- 
tioD or laws of this commonwealth, for the term of twenty years 
after such conviction.^ 

2. Any person who shall accept any such challenge as is men- 
tioned in the first section, or who shall knowingly carry or dc;liver 
uij such challenge or message, whether a duel shall ensue or not ; 
Uid any person who shall be present at the fighting of a duel, that 
18 fought with deadly weapons, as an aid, second or surgeon ; or 
^ho shall advise, encourage, or promote such duel, shall be pun- 
ished by 



And shall be incapacitated, as mentioned in the preceding section, 
*w ihe term of five years after conviction of such offence.' 

> Bar. Stal. c. 125, s. 6. * Bar. Stat. e. 125, t. 7. ^ 
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3. If any person shall post another, or, in writing or print, shall 
use any reproachful or contemptuous language, to or concerning 
another, for not fighting a duel, or for not sending or accepting a 
challenge, he shall be punished bj^ 



1 Rev. Stat. c. 125, s. 8. 



CHAPTER 



ASSAULT AND BATTERY. 



CONTENTS. 

SKctior 1. Assault defined. 

2f 3. Battery— assault and battery defined. 

4. Forcible injury by authority of law. 

5. Forcible injury in self-defence. 

6. Forcible injury in defence of ones*s property. 

7. Forcible injury in defence of another. 

8. Forcible injury in defence of another's property. 

9. Whether the defence be proper is for the jury. 

10. Excessive violence. 

11. Injury in revenge or retaliation 

12. Injury by mischance. 

13. Force used in making an arrest. 

14. Force used to prevent escape. 

15. 16, 17. Notice. 

18. Force used in restraining a lunatic. 

19. Intent of battery without the means 

20. 21, 22. Degrees. 
23. Punishment. 

I. A malicious attempt forcibly to do a corporal injury to another, 
liout authority or justification by law, is an assault.((i) 

As by striking at another who is within striking distance, either 
with or without a weapon, with intent to strike him.* 

Taking aim at another with a loaded gun, at within the distance to 
which it will carry, with intent to shoot him.* 

Pointing a sharp pointed instrument at another, who is near enough 
to be reached by it, with intent to strike him.* 



lawk. c. 62, s. 1 ; Arcbb. Pr. Q. Sess. 195. 
chb, Pr. Qr. Sess. 195 j Russ. b. 3, c. 11, 
1, V. 1, p. 862, Am. Ed. 1824 j 2 Hawk. c. 
, s. 1 ; Hand's C. 2 Wash. C. C. R. 435. 



' Archb. Pr. Qr. Sess. 195 ; Russ. b. 3, c 11, 
s. 1, V. 1, p. 862, Am. Ed. 1824; 2 Hawk. c. 
62, s. 1. 



) An attempt to commit a crime, generally, is defined in its place, which see. 
n assault is most frequently defined to be ** an attempt or ofier, with force and violence, to 
corporal injury (or hurt) to another.*' (2 Hawk. c. 62, s. 1 ; Rose. Crim. Ev. 209 ; Bac. 
. tit. Assault and Battery, A ; 1 East, P. C. 406.) Some omit " oflTer." (Arch. Cr. 
S42.) The word ** ofier" is omitted, as it is in some degree ambiguous, and apparenUy 
lot, in this connexion, mean any thing difierent firom attempt. 
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Drawing a sword or bayonet with intent to thrust at or strike an- 
other, who is within reach.* 

Inciting a dog to worry another.' 

Unlawful forcible restraint and detention of another. (6) 

Mere menacing gestures or acts where there is no intent of doing 
a corporal injury, are not assaults : as where one puts his hand 
upon his sword and says, " if it were not term time I would not 
take such language from you." ' 

Mere words, though injurious and insulting, where there is no other 
act than speaking, do not amount to an assault. (c) 

2. The maliciously and forcibly doing of a corporal injury to an- 
other, without authority or justification bylaw, is a battery and is an 
^assault and battery. 

3, A corporal injury however slight, being maliciously and forcibly 
done, is a battery and an assault and battery /(rf) 

As by striking another; spitting in another's face;* touching an- 
other or taking hold of his garment* in a rude and angry or men- 
acing manner;^ striking at another and hitting his garment or the 



* Russ. b. 3, c. 11, s. 1, V. 1, p. 862, Am. Ed. 

1824 ; Taberville v. Savage, 1 Mod. 3 ; S. C. 

Keb. 545. 
» Russ. b. 3, c. 11, s. 1, V. 1, p. 863, Am. Ed. 

1824. 
' Tuberville v. Savage, 1 Mod. 3 ; S. C. 2 Keb. 

545; and see Russ. b. 3, c. 11, s. 1, v. 1, p. 

862, Am. Ed. 1824 j Eyre^s C. 1 S. & R. 347. 

* Archb. Pr. Quar. Sess. 195. 



* Archb. Pr. Quar. Sess. 195 ; Russ. b. 3, c. 11, 

s. 1, p. 862, Am. Ed. 1824 j East, P. C. j 
Hawk. c. 62, s. 2 ; East, c. 

• Ortega's C. 4 Wash. C. C. R. 534 ; 1 Bald. R. 

600. 
7 Russ. b. 3, c. 11, s. 1, V. 1, p. 863, Am. Ed. 
1824 , 1 Hawk. c. 62, s. 2 j Archb. Pr. Quar. 
Sess. 195. 



(b) Russ. b. 3, c. 11, 8. 1, V. 1, p. 864 ; 1 Hawk. P. C. c. 60, s. 7 ; Cro. Cir. Comp. 
61, 162 ; 2 Stark. 385, 386 ; 3 Chit. Cr. L. 835 ; 7 Bac. Abr. Trespass, D. 3 ; 3 Selw. N. P. 
Imprisonment whether in a public prison or other place. 2 Inst. 689 ; 4 Com. Dig. tit. Im- 
prisonment, G. H. ; 3 Bl. Com. 127. 

Some consider imprisonment to be a battery ; (Bui. N. P. 22 ;) others consider it to amount 
only to an assault. Russ. b. 3, c. 11, s. 1, p. 860, Am. Ed. 1824, cites 4 B. & P. 265. 
The question does not seem to be one of any practical importance. 

(c) This is a familiar doctrine of the common law. 

(rf) It would be more simple and technical to entitle the crime a battery, instead of an 
assault and battery, though it ordinarily consists of an assault, that is, an attempt and intent 
of a battery, and a battery, that is, the execution of such intent ; yet it is not necessarily so, 
for a battery being shown to be maliciously done, without authority or justification by law, 
is an assault and battery, though the battery may be incidental to a different but unlawful 
intent : as, for instance, an intent to strike a different person, or be merely the result of an 
act of wanton carelessness, where no injury is specifically intended. (Russ. b. 3, c. 11, s. 1, 
T. 1, p. 863, 864, Am. Ed. 1824. But the title '' Assault and Battery,'' being in established 
use, is retained. A battery is defined in the books to be the same as an assault and battery. 
(Arch. Crim. PL 242 ; 2 Leigh's N. P. 1410 ; East, P. C. 406 ; Bac. Abr. tit. Assault 
and Battery; Rose. Cr. Ev. 210; Hawk. P. C. c. 62, s. 2.) And it has accordingly 
been held, that the finding of a battery by the jury is, in fact finding an assault and battery. 
(Russ. b. 3, c. U, 8. 1, V. 1, p. 862, Am. Ed. 1824.) 
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cane in his hand;' exposing another to the inclemency of the 
weather.' 
So an assault and battery may be made indirectly : as by inciting 
and thus causing a dog to bite another; riding over another; wil- 
fully driving a vehicle against that of another, and thereby caus- 
ing bodily injury to him;* throwing a lighted squib into a place 
of public resort, where, being tossed from hand to hand, it jSnally 
hits and hurts another;* wilfully pushing a drunken man against 
another;* wilfully or unnecessarily and with wanton negligence 
or recklessness of the safety of others, striking a horse, and thereby 
causing him to run against another.* 

4. Forcible injury to the person, done by authority of law, is not 
a battery. 

As where one interposes to stop two others from fighting, and for 

this purpose takes hold of one of them.^ 
Or where one gently lays his hand upon another, to point him out 

to an officer, who has a warrant to arrest him.* 
Or where an officer, having a warrant to arrest another, uses only 

the proper and necessary force for that purpose.* 
Or where a parent inflicts only a reasonable chastisement on his 

child, or a schoolmaster on his pupil.*^ 

5. A forcible injury to the person of another in self-defence 
against illegal violence, on an adequate occasion for forcible defence, 
where only such kind, mode and degree of defence as is reasonable 
and adequate and proportionate to the occasion and legal purpose is 
used, is not an assault and battery, or either.^^ 

As in resisting an illegal arrest.'* 

An unnecessary and excessive kind, mode or degree of force, in de- 
fence or otherwise, is not justifiable, though the occasion be such 



' De Longchamp's C. 1 Dall. 114 ; Davis's C. 
1 HUl, 46. 

* Ridley's C. 2 Camp. 650, 653 j Rass. b. 3, c. 

11, 8. 1, V. 1, p. 864, Am. Ed. 1824. 
'Ross. b. 3, c 11, s. 1, V. 1, p. 363, Am. Ed. 
1824 ; Dc Marentille v. Oliver, 1 Penn. R. 380. 

* Scott V. Shepherd, 2 Bl. R. 892 j S. C. 3 Wils. 

403, cited Russ. b. 3, c. 11, s. 1, p. 863, Am. 
£d. 1824. 

* Short V. Lovejoy, Bui. N. P. 16 ; S. C. Russ. 

b. 3, c. 11, s. 1, v. 1, p. 864, Am. Ed. 1824. 

* 1 Bac. Abr. Assault and Bat. B. 

'Griffin v. Parsons, Rnss. b. 3, c. 11, s. 1, v. 1; 



p. 865, Am. Ed. 1824 ; 1 Selw. N. P. AssaiUt 

and Bac. 33, n. 1. 
8 1 Hawk. P. C. c. 62, s. 2 ; 1 BaC. Abr. As- 
sault and Bat. B. 
» Russ. b. 3, c. 11, s. 1. 
w Russ. b. 3, c 11, s. 1, V. 1, p. 868, Am. Ed. 

1824. 
" Russ. b. 3, c. 11, s. 1, V. 1, p. 868, 869, Am. 

Ed. 1824 ; 1 Hawk. c. 60, s. 23 j 1 Bac. Abr. 

Assault and Bat. C. 
"Thompson's C. Moody, 80; 2 Deac. 840 j 

Ford's C. R. &; R. 329; 2 Deac. 869. 
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as to justify the use of necessary, reasonable, and proportionate 
force.* 

6. A forcible injury to the person of another in defence of one's 
property or right against an illegal invasion of the same, on an ade- 
quate occasion for the use of force, and where only a reasonable 
kind and degree of force is used, is not an assault and battery, or 
either. 

As a defence against a violent attempt to dispossess one of his land.' 

7. A forcible injury to the person of another in due defence of 
any person at his request, or with his consent, against unlawful vio- 
lence, is not an assault and battery, or either, where the occasion is 
adequate for the use of force, and only the adequate and proportion- 
ate kind and degree of force is used. 

As the forcing a sword from one who is attempting to kill another 

therewith.* 
Or interposing to defend another against illegal arrest (e) 



* 2 Deac. 863, 866, 874 ; Goff 's C. 1 Vent. 216 ; 

1 East, P. C. 297, 298 ; Curtis v, Carson, 2 

N. H. 539. 
'Green v. Goddard, 2 Salk. 6dl, cited Ross. 

b. 3, c 11, s. 1, V. 1, p. 869, Am. Ed. 1824 ; 



M'llvoy V. Cockran, 2 Marsh, 274 ; Robinson 
V.Hawkins, 4Monr. 136; and see Baldwin 
V. Hayden, 6 Conn. 453. 
3 2 Hawk. c. 60, s. 23 ; Rass. b. 3, c. 11, s. 1, 
V. 1, p. 868, Am. Ed. 1824. 



(e) 2 Deac. 871, who lays down the doctrine, that, when the liberty of the citizen is in- 
vaded, any fellow-citizen may interfere. (Mead's C. 2 Str. 205.) 

The common law jurisprudence raises the question as to what person may interpose in 
defence of each other, and as to the kind of violence' or injury against which one may inter- 
pose to defend another. It is laid down as miquestionably law, that any one, wh^her a 
friend or stranger to the party attacked, may interpose to prevent the commission of murder. 
(2 Hawk. c. 60, s. 23.) So it is distinctly laid down as law, that husband and wife may, 
either of them, interpose forcibly in case of an assault on the other ; and so may parent and 
child ; and so may master and servant. (2 Hawk. c. 60, s. 23.) But the case of a master 
interposing for his servant is doubted in one case, because he may have an action for the loss 
of his service. (1 Russ. 868, Am. Ed. 1824.) But on consideration, the justification of tho 
master in such case is conceded. (2 Hawk. c. 60, s. 24 ; Tickel v. Read, Lofit, 215.) It is 
said, however, that the master^s son is not justified in forcibly interposing in case of an as- 
sault upon his father's servant, even at the father's command so to do ; (2 Hawk. c. 60, s. 
24 ;) and so, that a tenant is not justified in beating another in defence of his landlord. (Bui. 
N. P. 19 ; and see Bui. N. P. 15 ; Fost. 262 ; 1 Hale, 484 ; Keite's C. 1 Ld. Raym. 144 ; 
But this latter doctrine is flatly contradicted in the case of justification of one for gently lay- 
ing his hands on another to prevent his beating a third ; (uriffin v. Parsons, Sel. rf . P. As- 
sault and Battery, 33, n. 1 ;) and so also to stay another from setting a dog upon a third, who 
did not stand in any of the above relations to him. (2 Hawk. c. 60, s. 23, cited 1 Russ. 
1806.) ** If a man, without authority, attempt to arrest another illegally, it is a breach of 
the peace, and any other person may lawfully interfere to prevent it, doing no more than is 
necessary for that purpose." (Osmers C. 5 Esp. R. 304.) The question then is, which 
precedent to follow — or which is law. The latter seems decidedly preferable, under the gen- 
eral doctrine that every man is commissioned by law to interpose in a reasonable manner, and 
with a reasonable proportionate force, to prevent (but not to punish or retaliate or revenge) 
the commission, by force and violence, of a crime or misdemeanor, which is in eSeoi an in- 
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8. A forcible injury to the person of another in defence of the 
property or right of any person against unlawful violence, at his re- 
quest or with his consent, on an occasion adequate for forcible de- 
fence by such person himself, and where only the force adequate 
and proportionate in kind and degree is used, is not an assault and 
battery, or either.(/) 

9. Where one maliciously inflicts corporal injury unnecessary, 
excessive and disproportionate to the occasion in kind, mode or de- 
gree, it is an assault and battery, though a use of reasonable, ade- 
quate force proportionate to the occasion, be, under the circum- 
stances, authorized by law. 

As excessive chastisement of a child by his parent, a pupil by his 
schoolmaster, a seaman by the master of a vessel,^ or unnecessary 
and excessive violence in repelling an assault.' 

10. What is an adequate occasion for the use of force in defence 
of one's own or another's person or property or right against unlaw- 
ful violence, and what is the kind, mode and degree of force that is 
reasonable and adequate and proportionate to the occasion, are mat- 
ters of fact for the jury. 

11. A forcible corporal injury to another, done not merely for 
defence against impending illegal violence or to overcome illegal re- 
sistance, but for revenge or retaliation, or after the resistance, im- 
pending danger or other ground of justification has ceased, is not 
justifiable. 

12. A corporal injury to another, where it is merely incidental to 
a lawful act, and is by mischance, without any fault or negligence 
imputable by law to the party doing the same, is not an assault and 
battery. 



* Brown v. Howard, 14 Johns. R. 1 19 ; Sampson 
V. Smith, 15 Mass. R. 365; Homing t7. Ball, 
1 Bay, 3 ; HcriscH v. Brady, Bee, 161. 



« Elliott V. Brown, 2 Wend. 497 j Quin's C. 2 
Const. R. 694 j Lazarus's C. 1 Rep. Const. 
Ct. 34. 



direct attack upon himself as well as every other member of the community. The adequacy 
of the occasion, and the proportionaleness, suitableness and reasonableness of the force 
used, are necessarily questions of fact for the tribunals in each particular case ; and always 
must be so, for it seems to be impracticable, cither in legislation or jurisprudence, to lay 
down any more precise and definite rule. 

(/) Antlionty to interfere in defence of the property of another rests upon the same prin- 
ciple as th»t to interfere in defence of one's person. 
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As in case of a horse taking fright, and, in spite of his rider's efforts, 
running against some one.^ 

Or in case of a thing thrown without any culpable negligence from 
a window opening over a yard, it being carried away by the 
wind out of the direction intended, and hurting a person.' 

13. Force is authorized by law where and as far as it is necessary 
for the purpose of arresting or restraining any one under legal pro- 
cess, warrant, order or authority,^ 

14. And so force is authorized by law where and as far as it is 
necessary for the purpose of detaining or preventing the escape of 
one imprisoned or under arrest or restraint and detention by author- 
ity of, and according to law. 

15. In respect to justification of the use of force, it is to be con- 
sidered whether such notice or warning was given as is expressly 
required by law, or was obviously reasonable under the particular cir- 
cumstances. 

16. Where the party, against whom force is used for the purpose 
of arrest, restraint, defence, or prevention of crime, is committing or 
attempting an illegal act, he is presumed to know the same to be 
Illegal. 

17. No notice, unless it be expressly required by law, need be 
given to a party of what is presumed by law to be or is in fact 
known to him. 

As where one is attempting to commit a crime, and, from the cir- 
cumstances, must know, that the force used against him is for the 
purpose of preventing him, or detaining him for punishment. (^) 

18. The use of force where and as far as necessary in order to 
restrain a lunatic, is justifiable.'* 

19. Where a party has not the ability or means, and where it is 



> Gibbons v. Pepper, 4 Mod. 405. 
« Gill and another's 0. 1 Str. 190. 
» 2 Hawk. c. 60, s. 23 ; 1 Bac. Abr. Assault and 
Battery, C. j Russ. b. 3, c. 11, s. 1, v. 1, p. 



867, Am. Ed. 1824. 
* 2 Hawk. c. 60, s. 23 ; Russ. b. 3, c. 11, s. 1, 
p. 867, Am. Ed. 1824. 



(ff) Withome's C. 3 C. & P. 394 ; Deac. 871. In some cases, as in suppreasioa of liotSf 
the law expressly requires certain notice preliminary to the use of force. 
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not physicallj possible to him, with the instrument or in the mode 
adopted, to couHnit an assault and battery, his endeavor to commit 
the same is not an assault.^ 

20. The following assaults and assaults and batteries are such in 
the first degree, viz. : 

A deliberate malicious assault and battery, or either, with intent 
to commit, or to compel another to commit a felony ; or with intent 
to maim, or disfigure, or mutilate another ; or to destroy or disable 
any limb, member, or bodily organ of another ; a deliberate malicious 
assault and battery, or either, with a weapon obviously and immi- 
nently dangerous to life : where, in either of the cases aforesaid, the 
person assaulted shall be thereby maimed, mutilated, or disfigured in 
his person, or shall suffer the loss of, or be disabled in, or lose 
wholly or partially the use of limb, member or bodily organ ;* — and 
also an assault or assault and battery on any public officer, civil, 
judicial or military, with intent to resist, prevent, hinder or obstruct 
him in the discharge or execution of his duty as such. 

21. The following assaults and batteries, or either, are assaults 
and batteries, or either, in the second degree, viz. : 

P. On any public officer, civil, judicial or military, when obvi- 
ously in the public exercise of his public functions, and public dis- 
cbarge of his public duties as such.(/t) 

2^. On any member of the council, the senate or house of repre- 
sentatives, when in either of those bodies, while in session. 

30. On any member of the senate or house of representatives, 
while in a convention of those bodies. 

4^. On any member of a committee of the council, senate or house 
of representatives, or of a committee of the senate and house of 
representatives, while such committee is in session. 

50. On any juryman when acting on a jury. 

6^. In presence of the governor and council, or of the senate, or 
of the house of representatives, or of a convention of the senate and 
house of representatives, when in session. 

'2 Leigh, N. P. 1409 J Russ. b. 3, c. 11, s. 1, |« Rev. Stat. c. 125, s. 10. 
V. 1, p. 862, Am. Ed. 1824 j East, P. C. 406. | 

(A) The description is not intended to apply to the private duties of a public officer, as such, 
?8 writmg a report or return, &c., nor to duties discharged in private. Assaults and battery 
in such case is left to be a simple assault and battery. 
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7^. In presence of any judicial court, when in public session. 

8^. On any referee, arbitrator or auditor, appointed by legal au- 
thority or agreement of parties, when acting as such at any meetiog 
of the parties. 

9^. On any moderator or secretary of any lawful public meeting, 
when acting as such at such meeting* 

10^. On any clergyman, religious minister, or religious teacher, 
while in the exercise of his functions or discharge of his duties as 
such, at any religious meeting or any solemnity. 

11^. On any president, professor, master or teacher of any semi- 
nary or school, public or private, when in the exercise of his func- 
tions and discharge of his duties as such, in presence of his pupils 
convened for instruction or discipline. 

12°. On any lecturer, public or private, when lawfully engaged in 
lecturing to an audience. 

13°. With intent to rescue or for the purpose of rescuing any 
prisoner lawfully imprisoned, or any person under arrest, restraint 
or detention, by authority of, and according to law. 

14°. With a weapon imminently and obviously dangerous to life. 

15°. With intent to commit felony. 

16°. With intent to maim, mutilate or disfigure another, or de- 
stroy or disable or impair the use of the limb, member or bodily 
organ of another. 

17°. With intent to make another an agent in doing any unlaw- 
ful act. 

22. Any assault or assault and battery, not appearing to be such 
in the first or second degree, is such in the third degree. 

23. 1°. Whoever commits an assault and battery in the &st de- 
gree, shall be punished by 



. 2°. Whoever commits an assault and battery, or either, in the 
second degree, shall be punished by 



3°. Whoever commits an assault and battery, or either, in the 
third degree, shall be punished by 
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CONTENTS. 

SicTiON 1. Kidnapping. 

2. Selling any negro or mulatto. 

3. Unlawful imprisonment. 

4. Presumption. 

1. Whoever kidnaps, to wit, forcibly or fraudulently and deceit- 
fully, and without authority by law, imprisons, seizes, detains or 
inveigles away any person, with intent to cause such person to be 
secreted within this state, against his will, or sent out of this state 
against his will, or sold as a slave, or in any way held to service 
against his will, shall be punished by^ 



2. Whoever sells or in any manner for any term transfers the 
service or labor of any negro, mulatto, or other person of color, who 
shall have been kidnapped in this state, shall be punished by^ 



3, Whoever maliciously, without authority by law, imprisons an- 
other, or causes any one to be imprisoned, such imprisonment not 
appearing to be kidnapping, shall be punished by^ 



4. In the trial of any person for any offence provided against in 
thb chapter, any alleged assent of the person charged to have been 

> Rev. Stat. c. 125, s. 20. • lb. » lb. 
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kidnapped or imprisoned, or whose service or labor is alleged to have 
been sold, shall be presumed to have been obtained hj fraud or ex- 
torted by duress or threats, and shall, unless such presumption shall 
be rebutted by satisfactory proof to the contrary thereof, be null and 
of no avail in defence against the charge of such offence.^ 

» Rev. Stat. c. 125, s. 21. 
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CONTENTS. 

Sectxoh 1. Child-stealing. 

2. Receiving or harboring a stolen child. 

3. Detaining a child on claim of right. 

1. Whoever is guilty of child-stealing, to wit, the maliciously, by 
brce, fraud or deception, carrying, conveying, leading, inveigling, 
laking, decoying or enticing away, or detaining or concealing any 
:hild under the age of twelve years, with intent to deprive its parent 
Df guardian, or any person having lawful charge of it, of the custody 
and control of such child, or with intent to steal any article upon or 
about the person of such child, shall be punished by 



2. Whoever receives or harl)ors any such child stolen as specified 
in the preceding section, knowing the same to be so stolen, with the 
ntent specified in said section, shall be subject to like punishment 
is for stealing such child. 

3. The two preceding sections are not applicable to the case 
^here one obtains, detains or receives a child from motives of hu- 
*ianity or compassion, to i)rotect it from cruelty or save it from 
buffering, or in good faith as being the legal parent, guardian or 
"Piaster, and entitled by law to the custody, of any child, and for the 
purpose of asserting and vindicating such right, or as being the 
I'eputed father of such child, the same being illegitimate ; but the 
right to the custody of the child shall nevertheless, in either such 
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case, be subject to be determined by suitable legal proceedings be- 
tween the parties, (a) 

(a) The offence of child-stealing ia not provided against in the Revised Statates. The 
twentieth section of the one hundred and twenty-fifth chapter provides against kidnapping, 
but this is a different description of offence. It does not appear distinctly in the elementary 
books whether it is an offence at common law. It is provided against in England by the 
statute of 9 Geo. 4, c. 31, s. 21, substituted for 54 Geo. 3, c. 101. By the first named statute 
it is felony "if any person shall maliciously, either by force or fraud, lead or take away or 
decoy or entice away, or detain any child under the age of ten years, with intent to deprive 
the parent or parents or any other person having the lawful care or charge of such child, of 
the possession of such child, or with intent to steiQ any article upon or about the person of 
such child, to whomever such article may belong ; or if any person shall with such intent ai 
aforesaid receive or harbor any such child, knowing the same to have been so by force or 
fraud led, taken," &c. and "counselling, aiding or abetting," is also felony. (Gabb. Cr. Law, 
60.) 
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CONTENTS. 


Sectioh 1. 


Rape. 


2. 


Carnally abasing a female child. 


3. 


Assault with intent to ravish. 


4. 


Abduction. 


5. 


Accessary before or after the fact. 


6. 


Retraction of consent by a female. 


7. 


Assent of a female obtained by force or fraud. 


8. 


The abducted female is a witness. 


9. 


Consent of female child void. 


10. 


Marrying a female under eighteen without consent of her parent. 


11. 


Seduction. 



1. Whoever commits a rape, to wit, ravishes or carnally knows 
J female, by force and against her will, shall be punished by^ 



2« Whoever unlawfully and carnally abuses and knows any female 
ild, under the age of ten years, shall be punished by^ 



3. Whoever maliciously assaults any female vnth intent to ravish 
carnally know her by force and against her will, or maliciously 
saults any female child under the age of ten years, with intent 
•mally to abuse and know her, shall be punished by^ 



' Be?. Slat. c. 125, s. 18. • Rev. Stat. c. 125, s. 18. « Rev. Stat. c. 125, s. 19. 
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4. Whoever abducts, to wit, by force, or deception, takes or en- 
tices away or detains any female, with intent to marry or to camaUj 
defile her, or cause her to be married or carnally defiled, without her 
consent given previously to her being so taken or enticed away or 
detained, shall be punished by(a) 



6. Whoever is accessory before or after the fact to such abduc- 
tion, is subject to the same punishment as a principal, and is deemed 
to be a principal in the offence.^ 

6. Where a female retracts her assent previously given, subse- 
quent acts of others are subject to the same construction, in respect 
to the offence of abduction, as if she had not so given iier consent.^ 

7. In respect to the offence of abduction, the assent of a female, 
obtained by means of force, menace or deception, is of no effect, and 
iS to be accounted null and not to be an assent.^ 

8. The female alleged to have been abducted, is a competent 
witness in a prosecution for the abduction, notwithstanding her mar- 
riage, with or without her assent, to the party charged with the 
abduction.(&) 

9. Where any one in any way causes or procures a female child 



» Stat. 9 Geo. 4, c. 31, s. 30. And see Fulwood's 
C. Cro. Car. 488 ; 1 Hawk. c. 41, s.9 j 3 Inst. 
61 ; Strangf. 44 ; 1 East, P. 0. 452. 

• 1 East, P. 0. 454, who cites 1 Hawk. c. 41, 



s. 5, 6, 7th Ed. ; 1 Hale, 660 ; 4 Bl. Com. 
208 J Hanger Swendsen's C. 5 St. T. B. 450, 
464, 473, 474. 
' Wakefield's C. Deac. 4. 



(a) By the Stat 3 H. 7, c. 2, and 39 Eliz. c. 9, s. 1, the abduction of an heiress in possession 
or expectation is made felony. The Stat of 9 Geo. 4, c. 1J5, provides a^rtinst the same 
offence. The offence in those statutes is confined to the abduction of heiresses, but it does 
not appear why other females should not be entitled to the protection of the law in the abovo 
resp^t as well as heiresses, and the above provision is accordin(rly made general Th^ 
English Stat 10 Geo. c.30, on the same subject, extends to other girls as well as heiresses. 

By the old statutes, a marriage or defilement was essential to the offence. ^ the mor^ 
recent English statutes, and so by the above provision, the abduction is the ofience. Se« 
Deac. 4. 

(b) East, P. C. 454, who cites 1 Hale, 301, 660; Fulwood's C. Cro. Car. 488 ; Brown's C 
1 Vent 243 ; Hangen Swendsen's C. 5 St Tr. 456. The female is competent as a witaeBB 
for as well as against the party charfired with the offence. (Perry's C. 1 Hawk. c.41, s. 13; 
and see Deac. 5 ; Gabb. C^. Law, 56.) 
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imder ten years of age to repair to, or remain or be at any place, or 
barbors or by any means detains such child, with intent carnally to 
know or abuse her, or cause or procure her to be carnally known or 
abused, it shall be conclusively presumed to be by force, and without 
her consent and against her will. 

10. 1^. Whoever takes any unmarried female under eighteen 
years of age, or causes or procures such female to be taken, out of 
the custody or control of hfer parent, guardian or other person having 
lawful custody and control of her person in place of a parent or 
guardian, against the will and without the consent of her parent, or 
the person entitled by law to have the custody and control of her, 
as or in place of her parent or guardian, with intent to marry such 
female, or cause or procure her to be married to any one, though it 
be with her own consent, shall be punished by(c) 



2^. Provided, however, that if the parent, guardian or other per- 
son having the legal custody and control of such female, subsequently 
consent to the marriage of such female, so had, caused or procured, 
the penalty provided in the preceding sub-section shall not thereupon 
be inflicted.* 

» See Calthorpe v. AntcU, 3 Mod. 169. j 1 East, P. C. 457. 

(c) The Rev. Stat. c. 75, s. 15, forbid magistrates and ministers to solemnize the marriage 
of a female, under the age of eighteen years, without the consent of her parent or guardiim. 
SeeStaL4dt5Ph.&M.c.8,s.2,3; Twisden's C. 1 Lev. 257 ; 1 Sid. 387; 2Keb.32; 2 
Hawk. P. C. c. 41, s. 10, 8th Ed. ; Deac. 6. The absence of any corrupt motive is no excuse. 

11 East, P. C. 457.) This is an offence at the common law independently of the Stat 4 & 5 
'L&M. (Deac. 6; Gabb. Cr. L. 590.) 

The statute of 10 Car. stat 3, c. 17, recites, that " where maidens and women, children of 
noblemen or ^ntlemen and others, (as well such as be heirs apparent to their ancestors, as 
others having left to them by their father or other ancestor or friends, lands, tenements and 
Weditaments, or other great substances in goods and chattels moveable, for and to the intent 
^ advance them in marriage, somewhat-like according to their degrees, and as might be most 
for their surety and comfort, as well for themselves as of all their friends and kinsfolks,) by 
^^ly, trifling gifts, and fair promises of many unthrifty and light personages, and thereto 
^y the entreaty of persons of lewd demeanor and others, that for reward buy and sell the said 
DJaidens and children, are secretly won to contract matrimony with said unthrifty and light 
P^wonages ; and thereupon, either with sleight or force, oftentimes be taken and conveyed 
*^y from their said parents, friends and kinsfolks, to the hi^h displeasure of Almighty God, 
^para^ment of the said children, and the extreme continual heaviness of their friends :" 
^ parties coDcemed in such ofience shall be punished, &.c. 
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11. 1^. Whoever, by conspiracy or by wilful falsehood or deceit, 
seduces any unmarried female, under the age of eighteen years, to 
commit fornication, or causes or procures her to be so seduced, shall 
be punished by(d) 



9P. Provided, however, that in case the parties to such fornication 
subsequently legally intermarry together, with the consent of the 
parent or guardian or other person entitled, at the time of her being 
so seduced, to the custody and control of such female, the penalty 
provided in the preceding sub-section shall not thereupon be in- 
flicted.(e) 

(d) The case of Lord Grey, 3 St Tr. and 1 East, P. C. 460, goes further, and makes artfbl 
seduction a crime, though no deception appears to have been practised ; and Mr. Deacon, 
(p. 6,) refers to the case of Lady Neville, of Essex, (3 Inst 62,) on the same subject But it 
is deemed inexpedient to extend the law beyond the case of imposition and deception. For 
instance, if a person were to deceive a female bv a mock ceremony of marriage, it would 
seem to be a plain case for the interposition of the criminal law, with a penalty greater than 
that provided for the case of fornication by mutual consent of the parties thereto, without 
any sinister practice against the female for the purpose of procuring such consent The old 
statute of 4 cz. 5 Ph. & M. c. 8, provided only against the case of heiresses, but the subsequent 
statutes of 20 Geo. 4, c. 30 and 10 Geo. 4, c. 34, drop this limitation. 

(e) This provision does not appear in the Stat 4 & 5 Ph. & M. c 8, or the subsequent Eng- 
lish statutes on the same subject The reason for proposing it is obvious, and it is supposed 
to be in conformity to the pnnciple of our present statutes. 
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1. Whoever maliciously, without lawful justification, with intent 
tp cause the miscarriage of a woman then with child, administers to 
her, or causes or procures to be administered to or taken by her, or 
knowingly aids or assists in administering to her, or causing or pro- 
curing to be administered to or taken by her, any poison or noxious 
thing, or shall maliciously use any instrument or other means with 
like intent, shall, if such woman be then quick with child, be pun- 
ished by 



And if she be then not quick with child, shall be punished by(a) 



2. Whatever woman conceals the death of any issue of her body, 
'Which, if born alive, would have been a bastard, so that it may not 

(a) This is a crime by the common law. (Deac. Cr. Law, 9 ; 1 Russ. 796, 8th Ed. ; 3 Chit 
Cr. Law, 798 ; Davis's Justice, 262 ; Bang's C. 9 Mass. R. 387. See Stat 9 Geo. 4, c. 31, 
•• 13. See also N. Y. Rev. Stat P. iv. c. 1, 1 6, s. 21.) Where the potion is given, or other 
itieans of caasing abortion are used, by a surgeon, for the purpose of saving &e life of the 
^oman, the case is free of malice and has a lawful justification, and so does not come within 
the above provision. 
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be known, whether such issue was born alive or not, or whether it 
was not murdered, shall be punished bj^ 



3. Anj woman, indicted for the murder of her infant bastard child, 
may be also charged in the same indictment with the offence speci- 
fied in the preceding section.^ 

» Eev. Stat. c. 130, s. 6. • Rev. Stat. c. 130, s. 7. 
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1. 1^. A married person who marries another husband or wife 
vnthin this state, or, having married another husband or wife out of 
this state, cohabits with such other husband or wife within this state, 
is guiltj of polygamy, and shall be punished by^ 



2^. A married person, within the meaning of the provisions of this 
chapter, is one having a husband or wife living. 

3^. A person, whose husband or wife has been continually re- 
maining beyond sea, or, having voluntarily withdrawn from him or 
her, has remained absent for the space of seven years together, and 
iK)t been known by him or her to be living, is not a married person, 
Vithin the meaning of the first sub-section : Nor is a person, who 
W been legally divorced from the bonds of matrimony, and is not 

1 Bey. Stat. c. 130, s. 2. 
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subject thereto, in case his or her adultery was not the occasion 
of the divorce.^ (a) 

4P. In case of a divorce from the bonds of matrimony, the party, 
on account of whose adultery the divorce is had, is still a married 
person, within the meaning of the provisions of the first sub-section, 
notwithstanding such divorce.^ 

2. The party to a marriage or cohabitation, who is not, within the 
provisions of the preceding section, guilty of polygamy, is not to be 
considered a principal or accomplice therein, or an accessary thereto.' 

3. The knowingly soliciting any one to, or attempting a marriage, 
which would be polygamy in either of the proposed parties thereto, 
is an instigation to or attempt of the crime of polygamy. 

4. Sexual intercourse between parties to a marriage, which is the 
crime of polygamy in one only of such parties, is fornication by the 
other. 

6. Whoever is guilty of polygamy, shall be punished by 



6. P. Sexual intercourse between a man, whether married or 
unmarried, and a married woman not his wife, is adultery by each ; 
and between a married man and an unmarried woman, is adultery 
by the man.^ 

2^. A person who is a married man or woman in respect to po- 
lygamy, is such in respect to adultery. 

7. Where, according to the provisions of the preceding sectioO) 
adultery is committed by only one of the parties to an act of sexual 
intercourse, the other party is not subject to punishment as a princi- 
pal, accomplice in, or an accessary to such crime.(6) 

* Rev. Stat. c. 130, s. 3. i » See note to the similar provision as to adulte«T- 

• See Patnam's C. 1 Pick. 136. | * Rev. Stat. c. 130, s. 1 j Callus C. 21 Pick. 509- 

(a) The Revised Statutes, c. 130, 8.3, expressly make the above exceptions in respect to 
polygamy, but not as to adultery. They are supposed to be equally applicable to each. 

{h) In general, an aider, &.c. to a crime is a principal, but his being so in this case wonl^I 
defeat the provision of the law. 
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8. A party to an act of sexual intercourse with another who is 
married, whom he or she takes and has ground to suppose to be un- 
married, is the same offence and is subject to the same punishment 
as if such person had been in fact an unmarried person* The fact 
that either party to such act is a married person, is presumed to be 
known to the other.((r) 

9. Where an act of sexual intercourse is adultery by one only of 
the parties thereto, the same is fornication by the other. 

10. The knowingly soliciting any one to an act of sexual inter- 
course, which would be adultery in either of the parties, is an insti- 
gation to that crime, which such act would be on the part of the 
party solicited, (cf) 

11. Whoever commits adultery, shall be punished by^ 



12. A man and woman, who, not being married to each other, 
lewdly and lasciviously associate and cohabit together, shall each be 
punished by^ 



13. In case of sexual intercourse between an unmarried man and 
an unmarried woman, viz. fornication, each of the parties thereto 
shall be punished by 



> Key. Stat. c. 130; s. 1. ' Rev. Stat. c. 130; s. 4. 

(e) In Elwell's C. 2 Mete. R. 191, such a case is held to be adultery no less than if the 
%ct of the party being married had been known. The question is, whether the act be adul- 
^^ or fornication. In the case of two crimes differing so widely in their punishment, such 
^ doctrine seems to have an unequal and severe operation. 

(d) Such a solicitation is a misdemeanor at common law. (Avery's C. 2 Conn. R. 257, cited 
1 Hetc. & Perkins's Dig. p. 85, No. 14.) 
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.And an unmarried woman shall be subject to like punishment in 
case of her having such intercourse with a married man.(e) 

14. Persons within the degrees of consanguinity or affinity, within 
which marriage is prohibited by the first, second and third sections 
of the seventy-fifth chapter of the Revised Statutes, who intermany 
with each other, or commit an act of sexual intercourse with each 
other, shall be punished by^ 



15. Whoever commits the crime against nature, either with man- 
kind or any beast, shall be punished by^ 



» Rev. Stat. c. 130, s. 13. « Rev. Stat. c. 130, s. 14. 

(e) Rev. Stat c. 130, s. 5. The phrase *< single woman" is used. The phrase " not being 
a married woman" is substituted, to avoid ambiguity as to the case of a idiow or of a woman 
who is divorced. 
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Whoever, id the night, breaks and enters the dwelling-house 
other with intent to commit murder, rape, arson, robbery, or 
ly, within the same ; or by day or night enters the same with 
intent, and in the night breaks with such intent any apart- 
thereof ;^ or in the night enters the same with such intent and 
2 night breaks out of such dwelling-house;* or being an in- 
therein, in the night breaks and enters with such intent any 
nent thereof, without any right or authority to enter the same, 
I time,^ is guilty of burglary.(a) 



!, 523, 553 ; Johnson's 0. 2 East, P. 0. 

; 2 Russ. 0. 

lie, c. 7, s. 3 J 7 and 8 Geo. 4, c. 29, 



s. 11 ; 2 East, P. C. 490 ; 2 Russ. 7. 
3 1 Hale, 554, 523, 524 ; Kel. 67, 69 ; Hutt. 
20 ; Gray's 0. 1 Stra. 481. 



ccordinjsr to the law of England, there arc six ways of committing burglary : — 

^ breaking and entry from without, with intent, &c. 

^ entry from without, with intent, &€., and breaking some apartment within, with in- 

l 
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2. The inmate of a dwelling-house, in the provisions of this chap- 

3. By breaking and entry of an inner apartment, by an inmate, with intent. 

4. By entry with intent, &c. and breaking" out 

5. By entry and tlie actual commission ot felony witliin, and breaking out 
(). By breaking and entry and actual commission of felony within. 
The first three and tlie sixtli offences (12 East, 519) are burglary at common law. It is 

uncertain whether the fourth is burglar}' at common law or not Hale denies it to be bur- 
fflary (1 Hale, 554) where tlie breaking out was witli intent to escape only. The general 
doctrine is, that both the breaking and entry must be witli felonious intent If this case is 
not an exception, (and we are by no means ready to conclude tliat it is,) breaking out, if a 
breaking at all at common law, can be so only when tlie offender pursues his felonious intent, 
as when he carries away sometliing stolen, or pursues some one with intent to murder, &c. 
But botli the fourtli and fifUi are burglary by statute 17 Anne, c. 7 — re-enacted in words a 
little varied in 7 and 8 Geo. 4, c. lJi>, s. 11 : — ** If any person shall enter the dwelling-bouse 
of another witli intent to commit felony, or, being in such dwelling-house, shall commit anv 
felony, and shall, in either case, break out of Uie said dwelling-house in the night time, such 
person shall be deemed guilty of burglar}'." Such is generally tlie state of law of burglaiy 
in England. 

In Massachusetts, the Revised Statutes have given definitions of the offence of burglary 
both simple and aggravated, which, as wc suppose, are exclusive in their effect, so tliat noth- 
ing can be burglary which is not embraced witliin tliem. The definitions of burglary, (R. S. 
c. 12(), s. t> and 10) are as follows : — 

9. Every person who shall break and enter any dwelling-house, in llie night time, with 
intent to commit tlie crime of murder, rai)e, robbery, larceny, or any oUier felony, or, after 
having entered witli such iutent, shall break any such dwelling-house, in the night time, any 
person being lawfully therein, and the offender being armed with a dangerous weapon 
at the time of such breaking or entry, or so anning himself in said house, or maiking any actual 
assault on any person being lawfully therein, shall sufier the punislmient of death, [runish- 
ment altered to imprisonment for life, 1839, c. 127.] 

10. Every person who shall break and enter any dwelling-house, in the night time, with 
such intent as is mentioned in the preceding section, or who, having entered with such in- 
tent, shall break such dwelling-house in the night time, tlie offender not being armed, nor 
arming himself in such house witli a dangerous weapon, nor making an assault upon any per- 
son then being lawfully therein, shall be punished by imprisonment in the state prison not 
more tlian twenty years. 

The first and second offences described at the commencement of the note arc certainly 
within our statute. As the tliird has been held to come witliin a similar definition at common 
law, there seems to be no reason why it is not v/itliin the definition in tlie Revised Statutes. 

The statute definition includes tlie IburtJi offence, if the word " break " in the third line is con- 
strued to embrace a breaking out as well as tlie breaking of an apartment within. The first 
four acts passed in the colony and province n gainst burglary, are confined to breaking ant^ 
entering. The fitlh, (10 Goo. 3, 1770.) provides that entering without breaking, and breakioj 
out, shall be capitally punished. This provision is not retained in a statute 1784, c. 48, whic' 
is confined to breaking in and entering. The provisions of the act of 1805, chap. 101, ar 
substantially the same as tliose of the Revised Statutes. As the ofience of entering, &c. aiK.^ 
breaking out, has been once specially and expressly provided against in tlie statutes respcctira ^ 
burglary, the omission of any express provision respecting it in subsequent acts would seem l« ^ 
intentional repeal of so much of tlie law. But as different opinions have existed and still e — .■*- 
ist respecting tlie question whether it ought to be burglary or larceny in a dwelling-house, av ad 
as two English statutes, witli an inter\'al of a century between, have declared it to be bu'^^tf^ 
glary, it is so made in the text. In all otlicr cases, the breaking is witli an intent to coimni^E=^ * 
crime of a very high class, but here it may be merely to escape. One may enter a dwelli "^Dg 
with intent to kill or steal and may repent of it and abandon it ; but if, in relinquishin g fc^ h® 
prosecution of his offence, he opens a door or window in retreating, it is burglary. L . ~ h^ 
question tlierefore is whether it ought not to be confined to a breaking out in the prosecut-^«on 
of the criminal intent 

The fifUi and sixth offences are not within the definitions in tlie statute of 1715^ or 
subsequent statutes, altliough the conmiission of the ofiVnce has been admitted as evide -wice 
of previous intent By the fifth, although tlie entry may be for an innocent or even laud£^"i-hJe 
intent, (as where one, hearing cries of murder in a house, enters and rescues the perso^^n in 
danger,) yet if he steals the smallest amount and oj^ens a door in going out, (Callan's C- — R* 
& R. 157,) it is burglary by tlie law of England. 
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ter, is one who lives therein or who stays therein, by the consent of 
the occupant or of one who lives therein.^(6) 

3. A breaking may be actual or constructive. 

An actual breaking may be made, — 

By breaking the substance of a door or window ; 

> Bbzzell C. 14 Pick. 154. 

The sixth is similar ; it merely varies by supposing the door to be opened in goin<j in and 
not in going out In each case the stealing is not connected witJi tlie breakinof or entry by 
any intent existing at tlie time of breaking or entering. The Report of the English Commis- 
sioneni on Criminal Law recommends that the sixth offence should continue to be burglary, 
but that the fourth and iiflh should be excluded. Altliough no express provision like the sixtli 
be retained, the commission of an offence within tlie dwelling soon after entry will still con- 
tinue to be presumptive evidence of an intent at Uie time of entry to commit it, which the 
defendant must rebut. 

The Commissioners therefore recommend no change in the law when they include tlie first 
three offences in their definition of biu-glary ; and witli regard to tlie fourth, which for tlie 
reasons just given they consider to be an addition to tlie present law, they submit it witliout 
further remark, to be retained or stricken out, as the Legislature in its wisdom may judge to 
be expedient Witli regard to the two remaining differences, Uie fifth between the English 
Statute Law and our own, and the sixth between the Common Law and our own law, they 
cannot recommend any alteration in the existing state of the law here. 

In our statutes, a definition of aggravated burglary is first given, and next, a definition of 
simple burglary, in which tlie aggravations are negatived. Tlie Commissioners have ven- 
tured to clmnge the order and fonn of these definitions, and to attain tlie same object in a 
simpler manner by defining Simple Burglary, or burglary in the second degree, first, and then 
describing Aggravated Burglary, or burglary in tlie first degree, as burglary committed with 
certain additional circumstances. An additional reason for a change is, Uiat, as the law stands 
at present, there are ways of committing burglary which do not come within tlie definition in 
the ninth or tenth section. An offender breaks and enters with a felonious intent, being 
armed with a dangerous weapon at tlie time of the breaking or entry, or so arming himself 
in such house. If no one is lawfully within tlie house, tiie oflence is not within the ninth 
section, and is not within tlie tenth, because that negatives the anuing. But if he was not 
armed, it would be burglary. 

To conform to the common law definition of burglary, llie words " any dwelling-house" 
Me changed to " the dwelling-house of another." 

[h] By statute 1830, ch. 72, s. 1, it was provided, that when any person was indicted for 
cipital arson, if he should prove that no person iras lawfiiUif within the dwelling-house at the 
time of the commission of the offence, the jury should so iiiid, nnd the punishment should be 
imprisonment for life. In Buzzell's case, (KJ Pick. R. 15;^,) the question came up, whether two 
witnesses, who were within tlie building when it was set on fire, having entered to protect 
lives and property, were persons "lawfully witliin," in tlie meaning of the statute. "The 
coiut were of opinion, tfiat tliese witnesses were not lawfully witliin the dwelling-house, 
^tliin the meaning of tlie statute of 1830 ; tliat this statute was made to initiate the previous 
■everity of the law, and was to be construed fuvonibly for the prisoner; that it was not neces- 
sary to consider whether the entry of these witnesses into the convent was lawful, so as to 
^empt them from liability to an action ; but tlie question was, what was the design of the 
^gislature. The manifest object was, to mitigate the punishment, where human life was 
"^ in danger; that is, where none of the family, nor persons placed in the dwelling by tliem, 
J^ere in danger; that tliose, who go in to protect lives and property, are not persons whose 
jives are in danger, witliin the meaning of the statute ; and though their purpose was lauda- 
■^le, the statute was not made to protect tlicm, and that arson was not rendered capital by the 
presence of these witnesses." 

The provisions imposing a heavier punishment in burglary, where certain aggravating cir- 
ciiDutanccs existed, being likewise intended for the protection of persons described by the 
■^me phraseology as those to be protected in arson, that is, as " persons lawfully therein," it 
*^emed that the same construction should bo given to tliese words in both cases, where no 
^"^ason appeared for a distinction. The word inmate is therefore so defined as to include no 
I^noDS, except '* the family and persons placed in the dwelling-house by them." 
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As the styles, glass, panels, or a netting covering a window.* 
By unfastening either and opening it f 

As by raising a latch and pushing open a door. 
By merely opening either when closed but not fastened ; 

As by raising a sash, or trap-door, or pushing open a door." 

And this is a breaking, although there be an inside door or shutter 
to the same opening which is not broken ; ^ 

As where one pushes his hand through the glass, but is seized while 
attempting to open an inside shutter. 

And although there be an outside door or shutter to the same 
opening which is not closed.^ 

By getting into a chimney from without, whether any part of it 
be broken or thrown down or not, and whether any apartment be 
entered or not ;\c) 

By breaking away the sides of an aperture so as to enlarge it ;' 
As by pushing in or breaking a window sash, which is partly open.(rf) 



* 1 Hale, 552 ; 2 Buss. 2 ; Com. v. StevensoO; S 
Pick. 354 ; McKearney»s C. Jebb's Gas. 99. 

• 1 Hale, 552 ; 2 Ross. 3 ; Robinson's C. Moody, 

337 ; 2 East, P. C. 487 ; State v. Wilson, 1 
Coxe, B. 439 ; Stewart's C. 7 Dane, 130. 
» Hyam's C. 7 C. & P. 441 ; Haynes's & Har- 
rison's B, & R. 451 ; 1 Hale, 552; 2 Russ. 
3 ; Brown's C. 2 East, P.O. 487 j Callan's C. 
R. & B. 157 J Bussell's C. Moody, 377 j Anon. 



Sav. 59 ; Contra Lawrence's C. 4 C. & P. 
231. 

* Bailey's C. R. & R. 341 ; Perke's C. 1 C. & 

P. 300 ; Boberts' C. 2 East, P. C. 487. 

* Haines and Harrison's C. B. & B. 451. 

« Crompt.32 ; Dalt. 253 j 1 Hume, C. L. S. 97; 

1 Hale, 552 ; Brice's C. R. ite B. 450. 
7 Bobinson & Baccon's C. Moody, 327. 



(c) There are two cases in the Scotch law which are somewhat analoffous to the entry inlc^ 
a chimney, which have been decided to be breakings. The one, where Uie defendant entere^B 
a sewer, which issued from a cellar and passed under ground, (1 Hume, C. L. sect 97 ;) an^i 
the other, (ib. note 3,) where he entered a paper-mill by the raceway of the water-wheeL - 
In the former case, it is not settled whether the passing into tlie sewer, or passing that par"^ 
of it which enters the walls of the house, or passing out of it into the house, constituted tha 
offence. The latter could only apply in burglary, where such a building had a closed ana 
covered communication with a dwelling-house. As it is impossible to foresee all circun^^ 
stances which may occur, it has been tliought expedient to leave such cases for future adjtK=: 
dication. 

((/) By the law, as here laid down, if the defendant find a window partly open and push tl^^ 
sash up further, or a door partly open and push it open further, it is not breaking. But if thc^ 
sash were broken, or the door resisted any attempt to open it further and wereturst from i ^Jg 
hinges, either of tliese would bo a breaking. If a query be made what is tlie authority fi^_j 
this distinction, it can only be said that the decided cases and the reason of the law go so f^B 
and no further. The cases where a window or door partly open was opened further, proce^ -s 
upon the ground tliat it was the fault of the occupant to leave his house open, and thus i^ 
vite an entry. But there is notliing in tliis which expKJScs him to tlie breaking of the su^" ^ 
stance of the window or door, more tljan there would be if it were closed. Nor is it a^flK 
excuse for bursting in the window or door, tliat the defendant might have opened it fn rtT^I— ^ 
and entered witliout bursting. This would be equally an excuse for bursting in a wind^^B 
because another window was open. 
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By breaking, removing or opening the roof, wall, ceiling, floor, or 
any defence or barrier against entry, which is parcel of the dwelling- 
house ;^ 

By breaking into a walled or enclosed area, from which there is a 
passage into the house, having no door, shutter or other means 
(being parcel of the dwelling-house) constructed for closing it f pro- 
vided the wall or enclosure be intended for the defence and protec- 
tion of such passage-way against entry.(e) 



4. But the entering by any aperture found open is not a break- 



ing 



.3 



As by a hole in the roofer wall, or open door or window. 
Nor the opening any window, door, or other aperture partly open, 
further than it was open before, in the manner in which it was in- 
tended by its construction to be opened ; 

As by raising higher a window sash partly open, or by pushing a door 
already partly open, so as to obtain an entry.* 

Nor the breaking a cupboard or box affixed externally to the doors, 
shutters or walls, having no opening into the house sufficient to ad- 
mit an entry ;^ 

Nor the breaking of a walled and enclosed area having a pas- 
sage therefrom into the dwelling-house constructed with a door, 
shutter, or other means of closing it, such door, shutter, or other 
means of closing it, being parcel of the dwelling-house, whether such 
passage be actually closed at the time or not f 

Nor the breaking of any thing, which is not part of the freehold.' 



* 2 Ross. 3 ; 1 Hawk. c. 17, s. 6. 

" 1 Hale, 559 j 2 East, P. C. 487 j Davis's C. B. 

&R. 322 ; Bennett's C. B. & B. 289. 
M Bla. Com. 22G ; 1 Hawk. c. 17, s. 5 ; Stcw- 

iit's C. 7 Dane, Ab. 136 ; Sprigg & Han- 

cock's C. 1 Moody & Bob. 357 ; Lewis's C. 2 

C. & P. 628. 



* Smith's C. 1 Moody, 178 ; Stewart's C. 7 Dane, 

Ab. 13t) ; Hay's C. ib. ib. 

* Paine & Cooper's C. 7 C. & P. 135. 

« Davis's C. B. & B. 322 j Bennett's C. B. & B. 

289. 
7 Trimmer's C. 1 Mass. B. 476. 



(e) By the doctrine here laid down, a closed and covered communication between a dwell- 
in^^-lMMUO and an enclosed yard, will, in some cases, make the yard a part of tlic dwclling- 
KoQK, in the same manner as buildin<|:8 and «partmcnt£«. The only diflfercnce seems to bo 
thftt a door or shutter, constructed so as to close tlie passniBfc, whoUicr stmt or open, will pre- 
vent the yard from becoming part of a dwelling-house ; but in order to prevent apartments or 
boildinga from becoming such, the door or shutter must be shut and fastened for the purpose 
of permanently cutting off the communication. Breaking tiic wall is stated in Hale to be a 
Weaking of the house, even if there be a door. East cites it apparently with disapprobation, 
to Bi it seems to bo recognized in two modem cases with the distinction here adopted, we 
hive restricted it as ftur as possible, but have not felt authorized to reject it 



6 BURGLARY. 

5. The breaking of an apartment by one who is within the house 
may be by breaking the walls, partitions, floors, ceilings, doors, win- 
dows, or other defences or barriers against the entrance of such 
apartment, which are parcel of the dwelling-house ; but not by 
breaking merely a cupl)oard, locker, press, or any other such-like 
re|)ository, whether attached to the freehold or not,^ unless an access 
be gained thereby into an apartment. 

6. It is a constructive I)reaking, if an entry is actually made and 
the means of entrance are obtained — 

By violence or by threats of injury to persons or property, or in- 
timidation direct or indirect, with intent to obtain admission ; 

As by frightful noises, using or showing dangerous weapons, attacks 
on tlic house or inmates.' 

By fraud or trick practised to obtain admission ; 

As by abuse of process or of any legal authority; or under pretence 
of process or of any legal autliority, or of business with one 
within; or by fraudulently persuading another to give admis- 
sion ; or by knocking or otherwise pretending a right or lawfiil 
occasion to enter.^ 

By admission by an accomplice, in which case the entry is a 
breaking by both.^ 

7. It is essential to burglary that there should be an entry, whicH 
may be made. 

By introducing the hand, foot, finger, or any part of the body^i 
into the house or the apartment thereof entered f 

By getting into the chimney from without, although no apartraer^ 
be entered f 

By discharging or throwing any missile into the house or an apar 
ment thereof, or by introducing any instrument or any part thereof 



' 1 Hjilc,55t ; Kol.O«> ; Foi^t. lOS ; 2 East, P. C. 

•ISO ; 1 Hall-, ryr^o ; 2 Huss. 7 ; Rose. Ev. 257. 
'Swallow's C. 2 Runs. S; 1 Hale, 5o3; 1 

Hawk. c. 17, s. 7 ; 2 East, P. C. Ivi. 
3 2 East, P. C. «1Sj ; I Hawk. c. 17, s. 10; 1 Hale, 

55?,; Kcl. 12, KJ: 2 Russ. S; Dicta in Gas- 

coi^c's C. 1 Lcncli, 281 ; Motic's C. I Hawk. 

c. 17, s. 8 ; McGroiror's C. Humo, C. L. S. 9vS ; 

Browne's C. ib. ib. ; Kel. 02, 03 j 1 Bla. 

Cora. 22'>. 



* 1 Hale, .'553 ; 1 Hawk. c. 17, s. 9 ; Corawa^ 
C. 2 Strange, 880; 19 St. Tr. (Howell,) 7-^ 
note. 

*1 Ami. 115; T^)mbard, c. 7, pa. 2t>3; F*^:^ 
107; 2 East, P. C. 490; 1 Hale, 553; *^ 
vis's C. R. ic R. 199 ; Bailey's C. R- • 
R. 311; sec cases cited in Bailey's. Ai"*.*'" 
Sav. 59 ; Peike's C. 1 C. & P. 300 ; Robc?rts' 
C. 2 East, P. C. 187. 

« Brice's C. R. & R. 450 ; 1 Hale, 552. 
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» the same ; provided, that the missile or instrument be used as 
eans of committing or attempting to commit any offence enumer- 
1 in section first, and not merely as a means of breaking.^(/) 
iiQ entry may be by a door or window, although there be an inside 
r^ or shutter to the same opening which is not broken, or an out- 
I door or shutter to the same opening which is not closed.^ 

.. The same act may be both a breaking and an entry, if it be 
leans of committing or attempting lo commit any offence cnumer- 
1 in section first, as well as of breaking. 

As the getting into a chimney, or obtaining admission as described 
in section sixth, or thrusting the hand through the window-glass 
to draw out an article with intent to steal it, or firing a bullet 
through a window with intent to kill.* 

'. To constitute burglary, an intent to commit some crime enu- 
ated in section first, must exist at the time of the entry.* It must 
> exist at the time of the breaking, except where one, having en- 
\d a dwelling-house with such intent in the night, breaks out of 
same in the night.® But it is not necessary that the crime should 
actually committed.^ 

0. An intent to commit any one of the offences enumerated in 
first section shall be taken to be an intent to commit any other 
1 offence, which is actually committed in committing or attempt- 
to commit the former.® 



jhes' C. 1 Leach, 40C j Rust ifc Ford's C. 
ody, 183 ; 2 East, P. C. 400 j 2 Russ. 10 j 
kcring p. Rudd, 4 Camp. 220 j 1 Stark. R. 
; lllawk.c. 17,s.ll; 3 lust. 61. 
ley's C. R. & R. 311 j Perke's C. 1 C. & 
300. 

ncs' &c Harrison's C. R. & R. 451. 
cases under sect. 6. Bricc's C. R. 6c R, 
) ; 1 Hale, 552; Post. 107 j 2 East, P. C. 
) ; Compt. 32 ; Pickering v. Rudd, 4 Camp. 
) ; 2 Russ. 10. 
ppcirs C. 7 Mass. 245 j 1 Hale, 561 j 2 



Russ. 33 ; Dobbs' C. 2 East, P. C. 510—513 ; 

1 Hawk. c. 17, s. 37, 38; Anon. Matthews' 

Dig. C. L. 48 ; Rose. Ev. 280; 4 Bla. Com. 

227; Bac. Ab. Burg. (F.) 
e Rev. St. c. 126, s. 9, 10 ; 2 Russ. 33 ; 1 Hale, 

551 and note (y); 12 Anne, c. 7 ; 7 & 8 Geo. 

4, C.29, s. 11. 
7 Perke's C. 1 C. & P. 300 ; Bailey's C. R. ^ R. 

311 ; 1 Hale, 561 ; -2 East, P. C. 509—513. 
9 2 East, P. C. 514; 1 Dsac. Ab. 194; Ro.;c. 

Ev. 281 ; 2 Russ. 487 ; 1 Rusb. 33, 454. 



) It appears by the text, lliat if a person break tlie glass of a window and introduce his 
1 to open an inside shutter, it is an entry ; but if he introduce nn instnuncnt for this pur- 
, it ia not an entry. Thi.s nile conceniin^ inatninients must, of course, apply to missiles, 
) distinction could be made between tlu-owing a stone to burst open tlic inaidc shutter and 
ifif with a centre-bit to get off tlie fastenings. 
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As where one breaks and enters with intent to steal, and, in steal- 
ing, kills another who resists him, the breaking and entry is 
deemed to be with intent to kill as well as to steal. 

11. A house is not a dwelling-house, in respect to burglary, unless 
it be occupied as such at the time of the breaking and entry.\g) 

A shed or booth not enclosed on the several sides, a temporary and 
moveable tent, or an area without a roof, enclosed by a wall, is 
not such a building as is requisite to constitute a dwelling-house.' 

» 1 Hale, 556 j Martin & Taylor's C. R. & R. 108. 1 » 1 Hale, 557 ; 2 Russ. 13 ; 2 East, P. C. 492 ; 
Elsmore v. Si. Briavals, 8 B. & C. 4G1. | 1 Hawk. c. 17, s, 35. 

ig) There is among the Commissioners a diversity of opinion in respect to this section. 
Those of them who prefer the section as it now stands, deem it inexpedient to attempt to 
make a more sfencial definition of what is a dwelling-house, 1. because they decra it imprac- 
ticable to make an accurate general definition ; 2. because they deem it hazardous to at- 
tempt such a definition, since an imperfect one might work irregularly and inconsistently ; 
3. because they do not perceive any particular advantage to be derived from such a defi- 
nition, since, as it seems to them, tlic expression " dwelling-house," with such illustrati(»8t 
constructions and expositions of the tenn as are introduced into the chapter, may be safely 
left to the court and jury. There are many instances in the code where particular words 
must be defined. In tlie present case, tlie rest of the chapter will stand precisely the same, 
whether any more general definition is attempted of a dwelling-house or not. The more gen- 
eral definition proposed by the other Commissioners is brought within a very narrow compass. 
It says, that a building occupied by some one for the purpose of lodging or dwelling^ therein by 
night is a dwelling-house. It does not literally exclude a building otherwise occupied from being 
considered a dwelling-house, as it only says a building so occupied is a dwelling-house. The 
definition was purposely so framed on account of the exceeding difiiculty of giving any general 
definition. But still it admits of the construction that a house, dwelt in for any oUier purpose 
than lodging or sleeping therein by night, is not a dwelling-house. There is nOidoubtthat itis 
true, as a general proposition, that the fact of lodging or sleeping by night in a house is tlie 
criterion of its being a dwelling-house or not This is so in Uie ordinary modes of occu- 
pancy and employment, and would be equally so considered whether any general definition 
18 or is not given, since such is the doctrine expressly laid down in many parts of tlie chapter, 
and implied in the whole. The English commissioners, it is true, lay down the doctrine that 
a person is equally entitled to the protection of the law for whatever purpose he sleeps in a 
house. But he is not entitled to protection under the law of burglary, during his hours of 
rest by night, unless he rests in a dwelling-house. The sacredness of a dtpeUtng-haust, not 
of a mere sleeping-place, is the foundation of the law. If, therefore, a person sleeps in an- 
other building than a dwelling-house, he is not entitled to protection under the law of bu^ 
glary, thougli otlier i)rovisions of the law, under diflTerent titles, will protect him. So, via 
versa, if he does not lodge or sleep in his dwelling-house, the law of burglary should neve^ 
theless protect him, when he is in it by night If he ordinarily sleeps in his dwelling-house, 
it is burglary to break it by night, tliough no person is in it So the law is now, and so it 
would be if the more general definition proposed below by the other Commissioners were 
substituted. This appears to them to be a refutation of the doctrine stated by the English 
Commissioners. It seems to them that it is strictly within the principle of the law to protect 
liim in his dwelling-house by night, though he does not himself, or by his family or others, 
occupy it for sleeping there, — if it in fact be his dwelling-house. The question seems to be, 
whether a man can so occupy a house Jiimself as to have a dwelling-house, who does not 
lodge or sleep any where by night In the case of one employed by night in a rail-road train, 
or in a furnace, or as a watchman, who only occasionally or never sleeps by night at home, 
or one who chooses to work by night and sleep by day in his own residence, it seems to be 
going beyond tlie decided cases, and aside from tlie principles and object of the law of bur- 
glary, to say, tliat such a person could not, by reason of his own occupancy, have a dwelling- 
iouse ; and if he can, the law of burglary, as it now stands and has hitherto stood, will ap- 
ply to liis house. Whether a person in these and other analogous cases can, by reason of his 
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12. An apartment of a dwelling-house, in respect to burglary, is 
any room, entry, or other compartment or division which is parcel 
thereof, or such area as is described in section third ; but a cup- 
board, locker, press or other such-like repository, although part of 
the dwelling-house, is not an apartment thereof.^ 

13. A dwelling-house extends to and comprehends all the apart- 

* 1 Hale, 554 ; Kel. 69 ; Fost. 108 ; 2 East, P. C. 489 j 2 Russ. 7 ; Rose. £v. 257. 

own personal occupancy, have a dwelling-house, witliin the meaning of the law of burglary, 
and what mode of occupancy will render his place of residence such, the Commissioners who 
prefer the section as it stands deem it expedient and more safe to leave open to the court and 
jury, subject to such rules and doctrines as jurisprudence has supplied, rather than to under- 
take previously to settle these questions by a definition establishing that he cannot have a 
dwelling-house. 

Others of tlie Commissioners are of opinion, that, in order to make the subject of burglary 
complete, it is important to settle more plainly what constitutes a dwelling-house ; otherwise 
the courts, when called to decide whetlier a building is a dwelling-house or not, must exam- 
ine the cases in tlie books, and by this it will appear tliat so much of the common law has 
not been reduced to a systematic code. 

There is no case in the books in which any house was held to be a dwelling-house, except 
some one had slept or lodged there. The case which goes farthest to show what other acts 
of occupancy are insufficient to constitute a dwelling-house, is that of Martin & Taylor, 
(Russ. & Ry. Cas. 108.) There the prosecutor took the house " about two years before the 
ofience was committed and made several alterations in it, intending to have married and lived 
in it ; but continuing unmarried, and his mother living the next door but one, he slept every 
night at her house. Every morning he went to his house, transacted his business in the shop 
and parlor, and dined and entertained his friends and passed the whole day there, considering 
itoM Iu8 only home. The house was held not to be a dwelling-house. 

Here the building was hired and furnished for a dwelling-nouse, and every act of occupa- 
tion usual in a dwelling-house, except sleeping or lodging by night, was performed there ; but 
the occupant slept and lodged elsewhere by night The law seems then to be settled that 
where the occupant of a building lodges elsewhere by night, it is not a dwelling. Only one 
case remains, — ^that is, where the occupant does not sleep or lodge any where by night, as a 
watchman, or one whose business obliges him to work by night away from his daily resi- 
dence. Is thore a distinction between these cases ? The house in each case is equally un- 
inhabited by night To make tliis distinction is to make the point of dwelling-house or no 
dwelling-house depend not upon the question whether one sleeps in the house or not, but on 
the question whether he sleeps in anotlier house or not The law of burglary is certainly 
intended as a protection against some danger, and what danger to the house or any thing in 
it is increased or diminished by a person's sleeping or not sleeping in another house ? The 
law of burglarv confines ita protection to tlie night, and one who is not in the building by 
night seems to liave no need of its protection. The law of house-breaking, in the 36th sec- 
tion, is intended for the protection of property in such cases. If one person were to perform, 
Sr day, all the common daily acta of life in a building fitted up as a house, and another do 
e same in a workshop, would the same acts make one a dwelling-house by night and not 
the other, when both were equally unused and uninhabited either as house or workshop ? 
The law of burglary protects the property in a building by night just as it protects the build- 
mg itself, only to guard the inmates from danger by night The general consent of the pro- 
fession to tiiis doctrine has prevented prosecutions for burglary where the building broken 
tnd entered had not been occupied by night, and this is the reason why courts have not 
oftener been called to decide direct that no occupation by day will constitute a dwelling- 
hoosc. The Commissioners who entertain tliis view of the law propose the following substi- 
tute instead of the section in the text, for the purpose of settling more distinctly what is a 
dwelling-house : 

A building or the part of a building, occupied by some one for the purpose of lodging or 
dwelling tliercin by night, is a dwelling-house. 
2 
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ments, buildings or parts thereof, not constituting or being part of 
another dwelling-house, which have an immediate or closed and cov- 
ered communication with each other,^ to the extent of such intercom- 
munication, and no others.°(/i) 



> 7 & 8 Geo. 4, c. 29, s. 13 ; Sefton's C. R. & 
R, 202 ; Chevalier's C. 7 Dane Ab. 134 ; Car- 
rell's C. 1 Leach, 237 j Bailey's C. Moody, 23. 



2 Jones' C. 1 Leach, 537 ; 2 East, P. C. 504 ; Eg- 
gini^ton's C. 2 Leach, 913; Somerville's C; 
2 Deac. Ab. 1510 ; Turner's C. 6 C. 6c P. 407. 



(h) The rule in the text is proposed as an amenchncnt of the Common Law. The Common 
Law of England, as to what buildings or apartments are included in a dwelling-house, does 
not appear to be varied in Massachusetts, either by legislation or jurisprudence, and is as 
follows : — 

A dwelling-house includes 

L All apartments under the same roof having a closed and covered communication with 
the dwelling-house, whetlier the occupant of the apartments reside witliin the dwelling-house 
or not (Seflon's C. R. & R. 202 ; Chevalier's C. 1 Dane, Ab. VM ; Carrell's C. 1 Leach, 
237 ; Bailey's C. Moody, 23 ; Stock's C. R. & R. 185 ; 2 Taunt, R. 3:3JK) 

2. All apartments under the same roof, tlie occupant of which resides in the dwelling- 
house, whether they have a closed and covered communication with the dwellinff-house or 
not (Burrowes's C. Moody, 274 ; Kel. 84 ; Brown's C. 2 East, P. C. 501 ; 2 Russ. 22; 
Browne's C. 2 East, P. C. 487 ; 2 Leach, lOKi, note.) 

3. Any building within tlie curtelage of the dwelling-house, although not under the same 
roof, nor adjoininjj the dwelling-house, nor having any closed and covered communication 
with it, provided it be occupied witli it (Gibson's C. 2 East, 508 ; Hancock's C. R. &. R. 
170 ; Lithgo's C. R. & R. 357 ; Chalking's C. R. & R. 334 ; Walter's C. Moody, 13; Clay- 
biun's C. R. & R. 300 ; Thompson's C. 1 Lew. 32.) 

4. It seems that a building or apartment is not excluded from being part of a dwelling-house 
merely because held by a different title. (2 Russ. 10 ; 2 East, P. C. 4l>4 ; Cont 1 Hale, 559.) 

But a dwelling-house does not include 

5. An adjoining building not within the curtelage of, nor having any closed or covered 
communication with, tlie dwellinp-house ; although tliis may not be settled when the 
occupant of the building resides m the dwelling-house. (Eggington's C. 2 Leach, 913; 3 
Russ. 57 ; Gibson's C. 1 Leach, 357 ; 2 East, P. C. 507 ; Brown's C. 2 East, 501 ; Somerville's 
C. 2 Deacon's Ab. 1510.) 

0. Nor any other building not within the curtelage. Ellison's C. Moodv, 336; Hiles v. 
Hd. of Shrewsbury, 3 East, R. 457. 

7. Nor any building or apartment so occupied as to be tlie dwelling of another. 

8. A building is within the curtelage of a dwelling-house, when it is witliin the same 
enclosure with it ; (2 East, 41)3 ; 4 Bla. Com. 225 ; Garland's C. 1 Leach, 144 ; 2 East, P. C. 493; 
Westwood's C. R. & R. 4J>5 ; Parker's C. 4 John's, 42;3.) or when it is within an enclosure 
of which the dwelling-house makes part, and botli open into the enclosure ; (Stallion's C. Moo. 
308 ;) or when it makes part of an enclosure surrounding the dwelling-house, and opens into 
such enclosure ; (Hancock's C. R. & R. 170.) or when the dwelling-house and building make 
part of tlie enclosure, (Gibson's C. 2 East, P. C. 508; Lithgo's C. R. & R. 357; Waltert 
C. Moody, 13 ; Claybum's C. R. & R. liGO ; Contra, Twitty^s C. 1 Hay w. 102 ; Wilson's 
ib. 242; Ginn's C. 1 Nott v. McCard, 583.) and open into it; provided in each case that the 
enclosure is the enclosure of the dwelling-house. 

The question is, whether tlie rule in tlie text shall be substituted for tlie foregoing provisions. 

The principal advantage of tJie amendment is, Uiat it meets tlio danger against which the 
law of burglary was intended to guard more directly than the law as it now stands, and 
affords protection at the point where it is practically most wanted. The great object of tlie 
law of burglary is, to protect tlie persons of inmates of dwelling-houses during tlie (defenceless 
hours of rest To protect them, it protects the property wit Jiin ; but the last is not its principal 
purpose ; as the breaking may be with intent to commit murder and rape, as well as larceny ; 
and the protection of property to any extent might be effected by sufficient penalties imposed 
on larcenies in dwelling-houses. So, also, the protection of the house itself is merely inci- 
dental ; for the offence may be completed by opening a closed door or window, without even 
the slight injury to the house which usually occurs in tlie commission of it 

The law, therefore, should be so shaped as to meet the danger to persons. This is done 
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14. And it comprehends such apartments, buildings or parts thereof, 
although such communication may have doors or shutters, which can 
be or are shut and fastened, so as to close the passage-way or 

by determining what occupation is necessary to constitute a dwelling-house, and what build- 
ings and apartments make part of it As the same questions are to be determined in the 
law of arson, it la not strange that the decision of them in cases of arson should have affected 
their decision in burglary. But the danger arises from different sources. The danger in 
arson is increased when tlie fire is in an apartment under tlie same roof, or in an adjoining 
building. It makes no difference whetlier there is an internal conmiunication or not, for tlie 
mutitions, which keep out the burglar, only furnish fuel for the fire. But the danger in 
burglary is not increased by mere propinquity. If an apartment under the same roof or in 
an adjoining building is broken and entered, tlie danger is not increased imless an easier 
access is thereby gained to the apartments occupied by persons in tlie dwelling-house. But 
breaking a partition between the houses, or between the apartments in the same house, is 
commonly more difficult than getting in by a door or window from without So that any 
conformity to the decisions in arson, is not supported by any reason in the nature of things. 

The first rule of the common law above cited, tliata dwelling-house includes all apartments 
under the same roof having a closed and covered communication with it, is good as far as it 
goes ; but tliere is no reason for tlie restriction to apartments under the same roof. A breaking 
and entering apartments under another roof, which, by its communication with the dwelling, 
gives the offender access to tlie imnatcs of the dwelling, is equally dangerous. 

The second rule, that a dwelling-house includes all apartments under the same roof, whether 
they communicate with it or not, provided tlie occupant resides in the dwelling-house, makes 
the question of burglary or no burglary dejKJiid on a fact which ncitlier increases nor dimin- 
ishes the danger. A keeps a boarding-house ; B is his boarder, and hires a shop in the 
lower story of the house ; tlio breaking and entering of the shop is burglary. B removes 
to another boarding-house ; the shop is broken and entered, and it is not burglary. A is 
the head of a family ; B is a member of it, and hires tlie shop as before mentioned ; the 
breakin|r and entering of it is burglary. B underlets Uie shop to C, who is not a member of 
the family* and the breaking and entering is not burglary. But the danger to the inniates of 
the dwelling-house is the same in each case ; it depends on the means of communication, 
and is not increased by the residence of tlie occupant of tlie shop within the dwelling-house, 
and furnishes no ground for this rule. 

Under the tliird rule, that a dwelling-house includes all buildings within its curtelage which 
are occupied with it tlie question of burglary or no burglary depends on two facts. 1. Whether 
the building is witliin tlie curtelage or inclosure. An out-house, thirty feet distant from the 
dwelling-house, is broken and entered ; tliis is not burglary. Surround the two buildings 
with a railing, which a child might leap over or pull down, and it is burglary. But it is not 
even necessary, by tlie common law, tliat tlie buildinir should be surrounded by the enclosure. 
Let a house and one of its out-houses adjoin each otlier and open into tlie same grounds, the 
breaking of the out-house is not burglary by this rule. Build a fence around the grounds from 
the corner of the out-house to tfie external comer of the house, and it is burglary ; althoug:h 
only one side of the buildings is enclosed by the fence. Thus it appears that the danger is 
not increased by tlie fact tliat the building broken is witliin the curtelage. 2. The other fact 
upon which this question depends, by the common law, is tlie common occupation of the 
buildings by the same person. A coal-house stands thirty feet from the dwelling-house, 
within its curtelage, and the occupant of the dwelling-house keeps his coal there. The 
breaking and entering of the coal-house is burglary. The occupant of the dwelling-house 
removes his coal, and lets the out-house to his neighbor for tlie same use. The breaking and 
entering is not burglary. Yet tlie danger to persons or property in the house is not altered 
by the change of occupation. 

Here, then, are four teats by which tliis question is to be determined ; residence, occupa- 
tion, curtelage, and the being under the same roof; each of which is defective, because it has 
no necessary connection with the danger to tlie inmates of the dwelling-house from the 
breaking and entering. The danger to wliich the inmates are exposed from tlie offenders is 
increased only when a new means of communication with the dwelling-house is gained by 
the breaking and entering. And this is the case when access can be had from the place 
broken, eitlier immediately or by a closed and covered passage ; for, if the passage were not 
closed and covered, it might be easier to enter the passage first When tlie passage is once 
entered, the length of it does not appear to be very material. 

Another advantage of tlie substitute proposed, is, that it furnishes one rule in the place of 
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place of ingress ;^ provided they are not kept fastened for the pur- 
pose of permanently cutting off the communication .\i) 

15. It is not necessary, in order that such dwelling-house should 
comprehend such apartments, buildings, or parts thereof, that they 
should be under the same roof with any main part of it ; nor within 
the curtelage or enclosure thereof; nor that they should be occu- 
pied by persons who reside in such main part ; nor that they should 
be held by any persons by or under the same title with that by or 

» Sefton's C. B. & R. 202; Chevaliei's C. 7 I reirsC. 1 Leach, 237. 
Dane, Ab. 131 j Bailey's C. Moody, 23; Car- 1 « Eggington's C. 2 Leach, 913. 

several. This is in itself a benefit, unless several rules are necessary to meet the different 
circumstances under which tlie danger presents itself. But we have already seen tliat 
although the rules are various, the cause of the danger is uniform ; and that tliis variety ia 
one of the reasons why they do not meet tlie danger. 

In order to apply tlie rules of tlie common law, as they exist at present, it is necessary to 
determine what amounts to a residence, what is an occupation, wliat is a curtelage, and what 
buildings are within it ; which last question depends sometimes upon the manner in which 
they open into it, and may present difficulties. A building may also be so constructed that 
it is not easy in practice to decide whetlier it has one roof or more. The signification and 
use of the terms before mentioned is not always uniform. The definition of curtelage, in 
Coke and the law dictionaries, varies from that in modem elementary works and reports. It 
will also be seen that some points still remain to be raised in the common law, and that some 
already raised may not be yet finally settled, whicli may render tlic rules and tests still more 
complicated. It is certainly desirable that the law should be more simple and easy of appli- 
cation, than it can be under tlie existing nilcs of tlie common law. 

The principle contained in the rule proposed in tlie text, has been adopted in England in 
the amendment of the common law by statute 7 and 8 Ceo. 4, c. 29, s. 13, which is as 
follows : — 

"Provided always, and be it enacted, that no building, altliough witliin the same curtelage 
with the dwelling-house and occupied thcrewitJi, shall bo deemed to be part of such dwelling- 
house for the purpose of burglary, or for any of tlic ])urposes aforesaid, unless there shall he 
a communication between such building and dwelling-house, cither immediate or by means 
of a covered and enclosed pas-sage leading from tlie one to the otlier." 

But the application of the statute has been limited by subsequent judicial construction, to 
buildings not under the same roof, and any building or apartincnt under the same roof with 
tlie dwellinff-house may still be part of it, at common law, as before. The remarks previously 
made on this part of tlie subject, render any further reasons against tlie expediency of thw 
limitation unnecessary, although tlie letter of tlie statute seems not to admit of any other 
construction. 

The code of criminal law, recently reported in England, has rejected the phraseology of 
the statute which was tlie foundation of tlie decisions limiting its application, and contains 
the following provisions respecting what is included in a dwelling-house. 

"The whole of any fixed and pennanent building, and the whole of any portion of any 
fixed and permanent building, the parts of which communicate either immediately or by 
means of any covered and enclosed passage, and any part of which has been, or is used, and 
is intended to be used, as mentioned in Article 13, shall be deemed to bo a dwelling-house." 

If the word "building," in tlie article just cited, receives a comprehensive construction, it 
may include all which is included by a dwelling-house in the text 

(i) A door or shutter across the passage-way can have no otlicr effect than the door of 
every room, chamber, or entry has, when it is closed. But houses are often divided into 
tenements completely separate from each otlier, by permanently fastening such doors ; so 
that permanently closing the passage-way door, may be followed by the same consequence, 
which makes the exception necessary. JNeitlier the rule nor tlie exception are proposed as 
any changes in the existing law. 
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under which such main part of the dwelling-house is held ; nor that 
they should not be occupied for other uses than that of dwelling 
therein.^Q") 

16. A building may continue to be a dwelling-house, when not 
used at the time for sleeping or lodging therein,^ provided it has been 
previously so used by a person having a settled intention so to use it 
again, and doing such acts as continue his constructive occupancy.^ 

17. Where part of a building is usually occupied for sleeping or 
lodging therein, it may be a dwelling-house, notwithstanding this is 
ancillary to the use of the remainder for other purposes. 

As where one lives and sleeps in a chamber of a building, the prin- 
cipal part of which is used as a stable.* 

18. Persons may temporarily lodge or sleep by night in a building 
for some particular purpose, or on some special occasion, without 
thereby necessarily making the same or any part thereof a dwelling- 
house.(A:) 



' The following cases contain the common law 
on these points : See Burrowes^s C. Moo. 274 ; 
Kel. 84 ; Brown C. 2 East, P. C. 501 ; 2 Russ. 
22 J Browne's C. 2 East, P. C. 487; 2 Leach, 
1016, note ; Gibson's C. 2 East, P. C. 507 ; 1 
Leach, 357 ; Hancock's C. R. & R. 170 ; Lith- 
go's C. R. Ac R. 357 ; Chalking's C. R. & R. 
33^1; Walter's C. Moody, 13; Claybum's C. 
R. & B. 360 ; Thompson's C. 1 Lew. 32 ; 2 
Bass. 16 ; 2 East, P. C. 494 ; 1 Hale, 557, 559. 



« 1 Hale, 556 ; 2 Russ. 18 ; Murray's C. 2 East, 

P. C. 496. 
' Hallard's C. 2 Leach, 701, note ; 2 East, P. C. 

498; Fullers C. 2 East, P. C.498; Murray Ac 

Harris' C. ib. 490, 497 ; Flanagan's C. R. & R. 

187; Nutbrowu's C. Fost. 70; 2 Russ. 18. 

Contra, Brown's C. 3 Rawle R. 307. 
* Turner's C. 1 Hawk. c. 17, s. 31 ; 2 East, P. C. 

492. 



(j) This section is not intended to extend the operation of the two preceding sections. 
But as some orUic doctrines hbre negatived are found in the common law, as it stands at 
present, and some arc supported by old cases, or the opinions of eminent ancient jurists, it 
■eemed expedient to declare plainly the effect and ojKjration of section fourteen ujwn tliem, 
lAd to prevent all obscurity arising from the many dicta on tlicse subjects floating about in 
the books. 

(k) The cases upon which the doctrine contained in the text, so far as it concerns buildings 
^ or intended for dwelling-houses, is founded, are as follows : — 

William Fuller was indicted for burglary in tlie house of Mr. Holland. The house was a 
Mw one, finished all but painting and glazing. A workman who was constantly employed 
hy Mr. Holland, but not one of his family, slept in it for tlie purpose of protection ; but no 
i*rt of Mr. Holland's domestic family liad yet taken possession of it. (1782. 2 East, P. C. 
498; 2 Russ. 17 ; 1 Leach, im, note.) 

The prosecutor had hired tlie house and put sundry articles of merchandize into it, and on 
the night of the offence and six nights before, had procured two hair-dressers (none of his 
o»n family) to sleep there, to take care of the goods and merchandize ; but neither he nor 
M»yof his family had ever slept there. (1795. Harris's C. 2 East, P. C. 408 ; 2 Leach, 701.) 

wis was indicted for larceny in the house of Thomas Peirce. Peirce purchased fumi- 
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As where one lies in a warehouse to w^tch goods, or is put into a 
barn to watch by niglit against thieves,* or where persons, em- 
ployed for the purpose, lodge temporarily in a house to take care 
of it, or of the furniture or merchandize therein.* 



> Brown's C. 2 East, 497 ; Smith's C. ib. 
'Fuller's C. 1 Leach, 18(), note; 2 East, P. C. 
498; 2RUSS. 17; Harris' C. 2 Leach, 701; 2 



East, P. C. 498; Davis' C. 2 Leach, 876; 2 
East, P. C. 499; 2 Russ. 17; Flanagan's C. 
R.icR. 1S7. 



ture of a tenant wlio had just left his house, for the use of his future tenants, not intendiiig 
to reside tliere himself. lie put in Jiis man to take care of tlie furniture until a new tenant 
should take possession. It does not appear tliat lie was a domestic servant. (1800. Davis^s 
C. 2 Leach, S7G ; 2 East, P. C. 41)i) ; 2 Russ. 17.) 

A tradesman removed to another house, and intending to keep tlie house which he had left 
as a warehouse and workshop, he put into it two women who worked witli him at his bnfiineaB 
OS an upholsterer, to sleep there and take care of tlie house. (1810. Flanagan's C. R. & 
R. 187.) 

The exact point decided in tliese cases, was, that tlie houses were not the dwelllDg-hooses 
of the prosecutor. But tlicy arc sometimes cited to show tliat the houses were not dwelling- 
houses at all, and the statement of some of the cases renders it probable that such was t& 
opinion of the court 

Uix)n tlie tirst three of these cases tlie fifth report of tlie English Commissioners on Crimiml 
Law contains the following remarks, (p. 4): — " In some of the cases in which this point" (what 
constitutes a dwelling-house) " has been discussed, tlie house was slept in, not by the owner, 
but by a person employed by him for a particular purpose, viz., the protection of the goods; 
and it was held, tliat, as neither the owner nor any of his family Iiad slept there, the hooK 
could not be regarded as such a dwelling-house as could be made the subject of burglaiy. 
We do not conceive tliat these decisions are supported by just principles. It appears to Oi 
that every one, who inhabits, lodges in, or uses a house as his dwelling in the nieht time, is 
entitled to tlie protection of the law ; and that he is equally so entitled, although his object in 
being tlicre may be solely to protect tlie property ; and, fartlier, that such protection ought 
equally to be afforded, whetlier tlic owner or occupier himself lodge there, or empl(^an 
agent or sen-ant to do so for tlie same purpose. The fundamental principle of the law is the 
protection of tlie dwelling-house ; the proper and obvious tests for deciding whether a build- 
ing be, or be not, a dwclling-lionse, must consist in its having been actually used as such, 
and the continuing intention still to use it as such. Upon Sie question wdat kind of ose 
ought to give the character of a dwelling-house to a building, we conceive tlie proper answer 
to bt), as regards tlie crime of burglary, tlie protection of its inmates from violence during the 
season of natural repose." 

*' It cannot, however, be doubted, tliat to make the question of dwelling-house or no dwell- 
ing-house to depend upon the particular duties to be peribnned by a party sleeping inahooee, 
would be inconvenient ; and to deny protection because tlie agent employed was not a 
domestic ser\'ant, or because he was placed tliere to discharge a particular duty, would be 
unreasonable ; and we have therefore ventured to suggest a more certain rule." 

The rules on this subject, reported by tlie English Commissioners, arc as follows: — 

Art. 14. The motive, or object, for using such building for tlie purpose in the last preced- 
ing article mentioned, (of lodging or dwelling tlierein by night,) shall not be deemed material 
to tlie offence. 

Art. l(i. The mere casual occupation of any such building, without llie consent, or license 
of the owner or occupier tlierwf, that such building should be used, eitlier continuously or 
at intervals, for the purpose of dwelling or lodging therein by night, shall not constitute roch 
building a dwelling-house. 

Some ()f the Commissioners are of opinion, tliat tlie doctrine of the fourteenth article of 
the Encrjish report is not well founded, — that all tlie circumstances under which the sleeiw^ 
and lodging takes place, are to be taken togctJier, in order to decide whether the building i>* 
dwelling-house ; and tliat the motive of such sleeping and lodging, is one of these circnnJ" 
stances, and may tJioreforo bo matorijil to the detennination of the question. The circom- 
Rtances may be infinitely various, and cannot be foreseen and provided for; nor can it he 
previously declared what will be the weight of each circumstance, nor which of them will be 
material ; although it is probable that many of them might afl^ect the decision of the question- 

Another opinion among tlie Commissioners, is, tliat whether we adopt the statements of the 
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19. But although a building is intended only for temporary use as 
dwelling-house, it may be a dwelling-house, while it is so occupied. 

As a building built and intended to be occupied and actually occu- 
pied only for a week in each year during a fair.* 

» Smith's C. 1 Moo. & Rob. 256. 

xidcd cases, or the principles of the English report, or the view last given, the question of 
vellin^-house or no dwelling-house, depends, at pregent, solely on the permanency of the 
xuntion, whatever the nature and object of it may be ; altliough its nature and objects 
ay be proper matters to go to a jury to determine the extent of its permanency. 
The phraseology of some of the cases above cited, and the conjparison with Jones and 
ongman's case,"(2 East, 499,) and Gibbon's case, (2 Russ. on Cri. 19,) has caused them to 
5 understood to decide, that a sleeping and lodging for a spedcd purpose, by agents who art 
it domestic servants, will not constitute a dwelling-house. If tlie first objection (the special 
npose) is to prevail, then shooting-boxes, hunting-lodges, and the building occupied during 
air, and decided in Smith's case (1 Moody and Rob. 25()) to be a dwelling-house, are ex- 
uded. If Uie second objection, that tlie agents are not domestic ser\'ants, is to prevail, this 
iD conilict with the case of the ninety workmen, (Althea's C. Moody, 329,) Stock's case, 
I. & R. 185,) and many otiier cases reterred to in section twenty. Besides this, what is a 
will purpose ? It appears to mean some otlier purpose beside tlie purpose of sleeping and 
dgiog. It would seem, if these objections could be supported, that where the agent 
toided to lodge only, it would be a dwelling; but where he intended also something 
snde this, it would not be a dwelling. It should not be presumed, if it can be avoided, that 
ich a distinction can be the ground of a decision. Waiting on customers, (Moody, 329,) 
ceiTing fines and forfeitures, (7 C. & P. 432,) keeping a buttery, (2 East, 501,) the business 
^ a cooper, (R. & R. 185,) keeping a shop at a fair, (1 Moody & Rob. 250,) seem to be as 
nch special purposes as tlie care of a house, or of goods ; yet, when this was tlie cause of 
» k)dging, the house was held to be a dwelling. So that, upon the construction we have 
ottioi^d, it appears that there has been a continual conflict of authorities for fifly years, 
id that neither the bench nor the bar has been aware of the fact There is notliing in the 
■M which renders these conclusions necessary. The opinions of tlie Court seem rather to 
lie been, that the permanent occupation by the family of the prosecutor had not, in one 
•8, been continued to tlie time of breaking, nor in the otiier cases begim at that time by put- 
Bg in its members or domestic servants ; that tlie occupation by a special agent was for a 
'•-*'' * ■ If • ' 



J purpose, and therefore the house was not a dwelling. If we take the permanence 
' occupation to be the point on which all these cases turn, it will be found tliat where tliis 
YKtredy it was held to be a dwelling-house ; and where it was wanting, it was not a dwell- 
g-house. In Gibbon's case, tlie servants were put to live in the house ; and in Jones and 
QQffinan's case, tliey were put in to live on board wages. But if it appear that tlie sleeping 
id lodging are so continued as to make it a living or dwelling, there is no case, which even 
pte that &e purpose or motive will prevent tliis. Nor would it be right that tlie protection 
the law should be withdrawn from one living in a house, because his motive was hunting, 
«oting, doing business at a fair, or taking care of property. 

This view would coincide with that of the English Commissioners, if we suppose them to 
Bin that the oflTence may be committed, whatever be the object or motive of the lodging in 
e house. But it can hardly be intended tliat the motive or object shall not be admissible 
idence to prove that the lodging amounted to a living or dwelling in tlie house, wliich 
»M be a singular nile of evidence, and not necessary to their purpose. This purpose was 
OTemile a doctrine which they state to be tlie result of tlio first three cases, tliat where a 
•cial agent lodged in a house to take care of property, it was not a dwelling-house. But 
eir own rule, ajs last interpreted, would not make it a dwelling-house, but merely exclude 
idence which might go to prove either that it was or was not such. The first construction 
kvesthe question still to depend on the permanence of the occupation. 
So the third view here given, that all the circumstances in the case arc to be taken togctlier 
[determine whether the lodging amounts to a dwelling in tlie house asrrces witli the doc- 
be, that this question depends on tlie permanence of the lodging. The lodging and the 
icomstances being proved, nothing seems to remain to be inferred but its duration. The 
odof house, manner of occupation, furniture and preparations, motive and purpose, person 
Spying, &.C. tend to show that tlie occupation is temporary or permanent. 
So that upon any view of the subject known to the Commissioners, this seems to be the 
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20. A dwelling-house, in respect to burglary, is the dwelling- 
house of the person who occupies the same as such, himself per- 
sonally, or by the members of his family, guests of his inn, his 
boarders, visiters, agents or servants,^ placed or continued therein by 
his license and authority .^(/) 



> Gibbon's 0. 2 Russ. 19 ; Athea's C. Moody, 
329; Beard's C. 2 Deac. Ab. 1511; Brown's 
C. 2 East,P. C. 501 ; 2 Russ. 22 ; Slack's C. R. 
& R. 185 ; Westwood's C. R. fc R. 495; Bertie 
V. Beaumont, 16 East, R. 33 ; Jones & Long- 
man's C. 2 East, P. C. 499; Rawlins & 



Clark's C. 7 C. & P. 150 ; Prosser's C. 2 East, 
P. C. 502. See Wilson's C. R. & R. 115; 
Wallis' C. Moo. 344. Contra, Margelt's C, 2 
Leach, 930 ; Jobling's C. R. & R. 525 ; Wilt's 
C. Moody, 248. 
« Campeld 6c White's C. Moody, 42. 



point on which the decision depends. But if a judge should charge a jury that the question, 
whether the building broken and entered was a dwelling-house, depends upon tlie perma- 
nency of tlie lodging, tliey would have a right to expect instructions as to what degree of 
permanency constitutes a dwell ing-houac. It might be plain that a residence for the shooting 
season was sufficiently permanent, and tliat a sleeping by a trespass of a vagabond in a bare 
was not ; but where is the line to be drawn between the extremes ? The two cases in which 
the point came up most directly are differently decided. In Smith's case it was held that a 
week's lodging for a special purpose was sufficient, and in Harris's case, that it was not Where 
is this point to be fixed ? It seems by the cases to be doubtful whellier seven nights is a 
sufficient time ; but whether eight nights or some longer period be necessary is not dete^ 
mined. Such seems to be the state and true constniction of the law as it stands at present 
Some of tlie Commissioners are of opinion tliat a distinction may well be made between a 
building intended for a dwelling and a barn, warehouse, or building for other uses. That 
when a building, by its construction or by previous occupation, may be known to be intended 
for a dwelling, tliis is a sufficient warning to any one who breeiks and enters it tliat it may be 
a dwelling-house. But if any one should break and enter a stable or warehouse, it might be 
a hardship to render him liable to tlie penalties of burglary, because some one was lodging 
Uiere to apprehend him, or for any other temporary purpose, when he could have no suspicion 
of tlie crime he was about to commit But witli this limitation it seems to them that a person 
who lodges in a house one night is as much entitled to protection, as if he lodged for any 
longer period. The principle of tlie law of burglary will bear, if it does not absolutely re- 
quire, tliis application. But it is difficult to sec how it can be applied to fix an arbitiaiy 
standard of i)eniianence, and to determine that seven nights' lodging is not sufficient, but that 
eight nights' lodging is. Nor will tliis difficulty be obviated by leaving the point to be de- 
termined in each case. This will merely add another defect by making tlie decision unce^ 
tain as well as arbitrary. Those who entertain these views, therefore, tliink it desirable that 
tlie nile in the text should be restricted to buildings " intended for otlier uses than that of 
dwelling therein." 

(I) The weight of authorities, including tliose cited under the last paragraph of tliis section, 
is so decidedly in favor of tlie general doctrine of occupation contained in the first paragnphi 
and the rule itself so convenient and reasonable, as to render any particular examination un- 
necessary. Campeld and White's case limits it to those cases where the right of possession 
is in the master, and excludes those wht*re tlie servant is put by the master into the house of 
another where the master has no right of possession. The word " license," in the text, it 
intended to have tlie same effi^ct But the law is not so well settled with regard to cases 
where the license to live in the house is part of tlie scrx'ant's compensation in addition to his 
wages, or where he makers an allowance out of his wages for the use of the house. So ftr 
as the cases seem to make tJie result to depend on the proportions of benefit and convenience 
to the master and servant, tliey furnish a very uncertain criterion, as it would be almost itn- 
possible to lix the standard or dividing point The reason given in Margett's case, as to the 
protection of the inmates, has little weight, as tliey are equally protected whether it is the 
dwellinir-housc of the master or sen^ant But where the authorities are so nearly balancedt 
it should seem that a reference to the law of real estate would help to determine which was 
the better opinion. If the servant's continuance in the house depended on the contmuance 
of his service, or he might be tunied out by his employer witliout notice to quit, and could 
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And it is not a necessary condition of such occupancy that the 
license should be without benefit to the party licensed or authorized, 
or without compensation or allowance to the party licensing or au- 
thorizing.^ But where such member, guest, boarder, visiter, agent, 
or servant is tenant for a term, or at will, or at sufferance, the dwel- 
ling-house is his dwelling-house.^ 

But the placing of persons in a house temporarily to sleep or lodge 
by night for some particular purpose, or on some special occasion, will 
not of itself necessarily make it the dwelling-house of their employer.^ 

As where one puts a person, not a member of his family, into a 
newly-finished house to sleep and take care of it, or into a house 
out of which he had moved, to sleep and take care of it, or into a 
house to sleep and take care of merchandize, or of furniture pur- 
chased of an out-going tenant/ 

The United States, the State, or any public or private corporation, 
may occupy a dwelling-house by others, according to the same rules 
by which an individual may so do. 

As where the United States or State occupy barracks by soldiers, 
prisons by prisoners, hospitals by invalids, or other buildings by 
their officers, agents or servants, or a town occupies its poor- 
house by paupers.* 

21. A dwelling-house is also in like manner the dwelling-house of 
one who occupies it by his wife, the members of her famUy, guests 
of her inn, her boarders, visiters, agents or servants. 

And this is so, although she live separately from her husband, and 
with her adulterer in the house, and live on the income of her sepa- 
rate property ; and although she hired the house after her husband's 



» Brown's C. 2 East, P. C. 501 ; 2 Russ. 22 ; 
Stock's C. R. & R. 185 ; Stockton's C. 2 Taunt. 
339. Omtra, Margett's C. 2 Leach, 930 ; Job- 
ling's C. R. & R. 525 ; Witt's C. Moody, 248. 

• Callel's C. R. Ac R. 498 ; 2 Russ. 21 ; Jarvis 

C. Moody, 7 ; Holmes C. Cro. Car. 376 ; Spal- 
ding's C. 2 East, P. C. 1025 ; Brecmee's C. 1 
Leach, 220 ; Pedley's C. 1 Leach, 242 ; Har- 
ris' C. Post. 113; Cahill's C. Jebb's Cas. 30. 

* 2 East, 498 ; 2 Russ. 17. 



* Harris' C. 2 Leach, 701; Fuller's C. 1 Leach, 

186, note ; Davies' C. 2 Leach, 876 ; Flana- 
gan's C. R. & R. 187. 

* Williams' C. 1 Hale, 522 ; Peyton's C. 1 Leach, 

324 ; Burgess' C. Kel. 27 ; Picket's C. 2 East, 
P. C. 501 ; Hawkins' C. ib. ; Maynard's C. 
ib. ; Jordan's C. 7 C. & P. 432 ; Gowen's 
C. 2 East, 1027 ; 2 Russ. 488 ; Rickman's C. 
1 East, P. C. 1034 ; 1 Hawk. P. C. c. 18, s. 13. 



have no action of trespass against him, it seemed to be the dwelling-house of the employer. 
Tn such case the employer had such possession that he can maintain trespass for an unlawful 
entry by a third person. But when the servant can maintain trespass against the employer, 
or is entiUed to notice to quit, the house seems to be the dwelling-house of the servant 

3 
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refusal to have any concern in the hiring,^ or the house be her sepa- 
rate estate.(m) 

But if the wife, being authorized by law to contract and hold prop- 
erty in her own name as if sole, exercise such authority in the occu- 
pation of a dwelling-house, living separately from her husband, it is 
her dwelling-house during the continuance and exercise of such au- 
thority.^(n) 

22. Where apartments in a house are inhabited for sleeping or 
lodging therein by lodgers, lessees, or others having such-like distinct 
possession thereof, and the keeper, lessor or other person, under 
whose agreement they enjoy the same, occupies, by himself, or others 
as before provided, any part of the house as his dwelling-house, and 
has, either solely or in common, the use or control of the outer door 
or doors, which are the only entrance to such apartments, then such 
apartments are part of his dwelling-house.^ 

But if the apartments, or one or more of them, have an entrance by 
a separate outer door, such apartment or apartments are the dwell- 
ing-house or houses of the respective persons enjoying the same/ 

Where the keeper, lessor or other person, under whose agreement 
such apartments are enjoyed, has no use or control of such common 
outer door or doors, or there is no such common outer door, then 
such apartments are the dwelling-houses of the respective persons 
enjoying the same.^ 



> Farre's C. Eel. 43 ; 2 Rass. 21 ; Smythe's C. 
5 C. & P. 201 J French's C. B. & R. 491 j 
Welford & Nibbs' C. R. & R. 517. 

• Rev. Stat. c. 77, s. 4, 5, 6, 7. 

3 4 Bla. Com. 225 ; 2 Russ. 23 ; 2 East, P. C. 
505 ; 1 Leach, 90, note ; Lee v. Gansell, 1 
Cowp. 1 ; S. C. Loin, 374 ; 1 Hawk. c. 17, s. 
26. 29 J 1 Hale, 557 ; Kel. 84. 



* 2 East, P. C. 505 ; 4 Bla. Com. 226 ; Lee r. 

Gransell, 1 Cowp. 1 ; S. C. Loff>, 374 ; Kel. 84. 

* Carreirs C. 1 Leach, 237 j Evans* C. Cro.Car. 

473; IHale, 556; 1 Hawk. c.l7, s.29; 4 
Bla. Com. 225 ; 2 East, P. C. 505 ; 2 Russ. 
13,29; Trapshaw's C. 1 Leach, 427; Bai- 
ley's C. Moody, 23 ; Rogers' C. 1 Leach, 89. 



(m) Although there is no specific decision, the law appears sufficiently certain upon the 
last point in this section. If the trust of the wife's separate property be to permit her to 
occupy, there seems to be no reason why her occupation should not be deemed an occupa- 
tion by her husband. So, if the trust be to lease and pay over the income, and she occupy, 
and tlie rent be settled in account, this would be a tenancy within the preceding part of the 
section, and the cases there cited. 

(n) By the Revised Statutes, c. 77, s. 4 & 7, the Supreme Judicial Court may aathorixe a 
married woman, under certain circumstances, to contract in her own name, knd slie may sue 
and be sued on all such contracts in the absence of her husband. If she hired a house, and 
an action were brought against her for the rent, the declaration might allege her use and oc- 
cupation and her promise. It appears to follow that such house would be her dwelling-house, 
and the consequence would be the same in other like cases. 
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h cases of several occupancy of parts of a building as sepa- 
slling-houses, all the apartments in the occupation of one 
dthough for different uses, communicating with each other 
tely or by a closed and covered passage-way, whether it be 
him in common with others or not, constitute his dwselling-i 



^here several persons occupy together in common the same 
or any part or apartment thereof, so as to make it a dwell- 
e, it is the dwelling-house of all ; but a joint payment of the 
5 of the real estate will not make it the dwelling-house of all 
their occupation in common, by themselves or others.* 

(Whenever one occupies any building or apy part thereof, 
by his lodgers, lessees, or others having such-like distinct 
m thereof, so as to make it his dwelling-house with respect tq 
sons, it is nevertheless, with respect to any breaking or en- 
im, the dwelling-house of such lodger, lessee or other pei^n 
uch-like distinct possession. And any part of such dwelling- 
cupied by such lodger, lessee, or other persoA having such- 
net possession, is not, with respect to any entry or breaking 
3lf, the dwelling-house of another.^(o) 



. 17, s. 32 ; Carrell's C. 1 Leach, 
asl, P. C. 500; 2 Russ. 29; Bai- 
loody, 23. 

I Leach, 537 ; 1 Hawk. c. 17. s. 34 ; 
. C. 504 ; 2 Russ. 30 ; Parminter's 
:h, 537, note. 



3 Thompson & McDaniel's C. 1 Leach, 338; 
Opinion of Judges in Maddoz' C. on 24 Geo. 
2, c. 45 ; R. & R. 95 ; Holmes' C. Cro. Car. 
376 ; Spalding's C. 2 East, P. C. 1025 ; Pros- 
ser's C. 2 East, P. C. 502 ; 1 Hale, 556. 



ise of a building for dwelling therein, by sleeping or lodging, makes it a dwelling- 
the provisions in sections 21, 22, 23, 24, are intended to determine whose dwelling- 
This point is decided in different ways with regard to different classes of per- 
i important, therefore, that the different classes should be so described as to be 
nguished from each otlier. It may appear that the distinction between boarders 
I, who belong to different classes, is not always sufficiently clear. But this con- 
take place only where the keeper of the house occupies it by himself or by his 
3rvants, and tlien the apartments of boarders and lodgers will both be alike his 
>use, except where the apartments of the lodgers have a distinct entrance. When 
ion occurs, there may be some cases in which two counts will be necessary in the 
one charging tlie burglary to be in the house of the keeper, and the other in that 
er. The difficulty is reduced into as narrow a compass as was found to be prac-^ 

ay also be a question what class of persons may exist, who, being neither lodgers 
•8, have a similar right of possession in their apartments. In this class may h'6 
i who claim to hold by a distinct title. But it would be extremely dangerous to 
» enumerate prospectively all persons who might come within the intent of th^ 
ho would be excluded if this general description were omitted. 
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25. Whenever a member of a family, guest of an inn,^ boarder, 
visiter, agent, servant or other inmate of a dwelling-house, breaks 
and enters any apartment, wherein he has at the time any right or 
authority to enter, it is not with regard to him the dwelling-house 
of another ; otherwise it is so.(p) 

The breaking and entry by the wife, of the dwelling-house of the 
husband, is not burglary. 

26. Buildings and parts or apartments thereof, which are the 
dwelling-house of another, with regard to the husband, are such 
with regard to the wife, and no others are so.* 

27. When one enters a house, and, while therein, breaks an 
apartment, the entry may be by day or night, but the breaking must 
be in the night. In all other cases, both the breaking and the 
entry must be in the night.^ 

28. The breaking may be on a different night from the entry.^ 

29. When there is not daylight or twilight enough for ordinary" 
persons to distinguish the features of a man's face at the distance of 

feet, it is night.\q) 

30. P. Where any inmate, not a party to the burglary, is withicm 
the dwelling-house at the time when the burglary is committed, if 
the offender is armed with a dangerous weapon at the time of break- 



> 1 Hale, 554 ; 2 East, P. C. 503. 

* Gould's C. 1 Leach, 389, note; March's C. 
Moody, 182. 

> Rev. Stat. c. 126, s. 9, 10 ; 12 Anne, c 7 ; 7 «c 

8 Geo. 4, c. 29, s. 11. 



* 1 Hale, 551 ; 2 Russ. 32 ; Smith's C. R. & B. 

417 ; Rose. Ev. 278. 

* 3 Inst. 03 ; 1 Hale, 550 ; 1 Hawk. c. 17, s. 2; 

Chevalier's C. 7 Dane, Ab. 134 ; Tandy's C. 
1 C. & P. 297. 



settlec 



[p) It seems necessary that the questions upon the points in sections 25 and 26, should be 
Btfled. Opinions upon some of them may be found in the books. Of these, Prossei's caae, 
(2 East, 502,) and the dicta in Dalton (c. 151, s. 4) and Hale, (1 Hale, 554,) are tlie principaL 
A keeper of a house may commit a trespass by entering the apartments of his lodgers or fe^ 
Bees ; an inmate in a house may commit a trespass in an apartment into wliich he had no 
right to enter, or at a time when he had no such right ; but one can scarcely commit a tres- 
pass by entering an apartment in his own use, upon whatever terms he holds it These con- 
siderations seem to warrant us in carrying tlie law of burglary as far as it is carried in the 
text 

(q) To say that it is night, when a man's features cannot be distinguished, without limiting 
the aistance, is to settle nothing, for there are distances at which they cannot be distinguished^ 
by day. 
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ing or entering, or at any time while he is within the house, or if 
he makes an assault on any such inmate, it is burglary in the first 
degree.(r) 

2P. Inmates, induced by the violence or threats of the offenders 
to quit the house before the breaking and entering, are not therein 
vnthin the meaning of this chapter.^ 

3^. A dangerous weapon, within the meaning of this chapter, is 
>ne which, when forcibly used in an assault, is likely to kill or do 
»reat bodily harm.^ 

4^. The offender is armed with a weapon, within the meaning of 
this chapter, when he purposely has such weapon in his hands, about 
tus person, or at hand,^ with intent, in any contingency whatever, to 
make any use of, or take advantage of the same in the course of the 
breaking or entering, or of the committing or attempting to commit 
any crime enumerated in section first, for the purpose of assaulting 
or putting in fear, within the house, any inmate thereof. 

6°. All other burglary is burglary in the second degree. 

31. 1^. Whoever commits burglary in the first degree shall be 
punished by 

2°. Whoever commits burglary in the second degree shall be pun- 
ished by 

3^. Besides the punishment before mentioned, whoever is guilty 
[>f burglary in either degree shall be subject to civil disqualification. 

82. Whoever attempts to commit burglary shall be punished by 

33. Whoever enters into a conspiracy to commit burglary shall be 
punished by 

34. Whoever instigates another to commit burglary shall be pun- 
ished by 

36. Whoever in the night breaks and enters the dwelling-house 

' BniieU's C. 16 Pick. 154. | Mass. Nov. 1806 ; Drew's C. 4 Mass. R. 391. 

' I'hillips's C. Mass. Jan. 1817 ; Selfridge's C. J' Woods' C. 3 Wash. C. C. R. 440. 

(r) The only alteration from the Revised Statutes, in describing the circumstances which 
l^ffravatc burglary, consists in changing the words " arming himself within tlie house," to 

^the offender is armed " *' at any time while he is within me house," as being a more plain 
^ direct expression of what was supposed to be intended in the present statute. 
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of another, or enters the same, and in the night breaks any apart- 
ment thereof, with intent at the time of such breaking and entering 
to steal any child therein under the age of fourteen years, or mth 
intent unlawfully and forcibly to seize any person therein for the 
purpose of unlawfully and forcibly carrying or sending him out of the 
State, against his will ; or of unlawfully carrying or sending such 
person out of the State with his consent, knowing such consent to 
have been obtained by fraud, or of unlawfully carrying or sending 
such person, being a minor, out of the State with his consent, how- 
ever obtained, and with the further intent, that such person shall be 
sold as a slave, or held to service out of the State, shall be subject 
to the punishment of burglary in the second degree. (5) 

36. P. Whoever in the night enters the dwelling-house of another 
with intent to commit any crime enumerated in sections first or 
thirty-fifth, within the same, shall be punished by 

2^. Whoever commits the offence described in sub-section Pj 
where any inmate, not a party thereto, is within such dwelling-house, 
such offender being armed with a dangerous weapon at the time of 
entering, or at any time while he is within such house, or commit- 
ting an assault therein on any such inmate, or putting him in fear, 
shall be punished by (t) 

30. Whoever in the day time enters, or breaks and enters, the 
dwelling-house of another, with intent to commit any crime eniuner- 
ated in sections first or thirty-first, within the same, shall be pun- 
ished by 

4^. Whoever in the day time commits either offence described in 
sub-section third, where any inmate, not a party thereto, is within 
such dwelling-house, such offender being armed with a dangerous 
weapon at the time of entering, or at any time while he is within 

(») The breaking and entry of a dwellinor-hoiise with intent to steal a child or kidnap a per- 
soDf seems to be a more heinous offence than such a breaking and enUy with intent to steal 
property only. Such an offence is not burglary at common law. It is introduced in tlic 
present form as being more expedient than to incorporate it into the law of burglary. 

(t) It is provided in respect to burglary, that certain circumstances shall aggravate tlie 
odcnce and constitute burglary in the Arst degree, which is subject to a heavier punishment, 
as a protection against tlic additional danger to persons arising out of these circumstances...— 
As a similar danger may arise from the same circumstances where buUdings other thsn^ 
dwelling-houses are entered or broken and entered, when any person is within, similar pio-— 
visions for protection appear to be expedient Putting in tewc is not distinctly specified ic^ 
the Revised Statutes as an aggravation of burglary, but it is so in respect to house-breakingS 
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such house, or committing an assault on any such inmate, or putting 
him in fear, shall be punished by 
5^. Putting in fear, within the meaning of thb chapter, applies 
21 only to persons present, and has the same construction which ^^ put- 
» ting in fear of personal injury " has with respect to robbery.^ 
St 6^. Whoever in the night breaks and enters any meeting-house, 
charch, court-house, town-house, college, academy, or other building 
used for public purposes, not being a dwelling-house, with intent 
to commit therein any of the crimes enumerated in sections first and 
li| tlurty-fifth, shall be punished by 

7^. Whoever in the night enters, or breaks and enters, the house 
of another, not being a dwelling-house, or the bank, office, counting- 
room, shop, warehouse, storehouse, workshop, or factory of another, 
or any enclosed and covered building of another, used at the time for 
the deposit or safe-keeping of property, or for the shelter, accommo- 
dation or employment therein of persons, other than the buildings 
described in sub-section sixth, the same not being a dwelling- 
house, or any vessel of another, with intent to commit any of the 
crimes mentioned in sections first or thirty-fifth, shall be punished 
h (u) 

9P. Whoever commits any of the offences described in sub-section 
'^^j when any person, not a party thereto, is within such house, 
"^nk, office, counting-room, shop, warehouse, storehouse, workshop, 
'^ctory, building or vessel, having any right or authority therein, 

» 2 Russ. 49 i 2 East, 634 j Jlosc. Ev. 331). 

« [u\ A distinction was foimerly made between a buildinor adjoining to and occupied with a 
^'^eUinff^ase and other buildings. If there is no close and covered communication be- 
^■^een £em, it is not perceived that such a situation and occjipation of the building broken 
J^d entered increases the danger to the inmates of the dwelling. If A occupied a dwelling- 
^OQse and B the adjoining buOdincf, a lease of the latter from B to A would not increase tins 
J^Junger. And if there were a partition of ordinary thickness between the buildinij[8, where 
^*^jey adjoined, it would be more easy to break the dwelling-house by its external doors and 
J^'indows, than through tliis partition. As the danger is not increased because tlie dwelling- 
**OMe and building ^join, and are occupied togetlicr, there seems to be no reason for pre- 
■^i?ing the distinction between the latter and other buildings. 

,^^ Sonne additions have been here made to the buildings protected by the Revised Statutes. 

^^hete a building intended for a dwelling-house was not so occupied as to make it a dwcll- 

^x^-boose at the time of breaking and enterin|r, it seemed entitled to the same protection as 

^^« other buildings described. " Storehouse" is inserted because " warehouse,*' tliough pop- 

^iriy used to include places of storage, is properly limited to places of sale. The words 

'Workshop or factory of another, or any enclosed and covered building of another used at the 

^*Bie for the deposit or safe-keeping of property, or for the shelter, accommodation or eraploy- 

J**«iit therein of persons," were introduced to supply a deficiency supposed to exist in the pro- 

*^«tion of such places, and to extend this protection as far as, by any unforeseen circum- 

^^^■ocesj the want might be felt 
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such offender being armed with a dangerous weapon at the time 
of breaking or entering, or at any time while he is therein, or 
committing an assault on any such inmate, or putting him in fear, 
shall be punished by 

9^. Whoever, in the day time enters, or breaks and enters, the 
house of another, not being a dwelling-house, or the bank, oflSce, 
counting-room, shop, warehouse, storehouse, workshop, or factory of 
another, or any enclosed and covered building^ of another, used at 
the time for the deposit or safe-keeping of property, or for the shelter, 
accommodation or employment therein of persons, other than the 
buildings described in sub-section sixth, the same not being a dwell- 
ing-house, or any vessel of another, with intent to commit therein 
any of the crimes mentioned in section first, shall be punished 

10°. Whoever commits any of the offences described in sub-section 
9°, when any person, not a party thereto, is within such house, 
bank, office, counting-room, shop, warehouse, storehouse, workshop, 
factory, building or vessel, having any right or authority therein, 
such offender being armed with a dangerous weapon at the tioQe of 
breaking or entering, or at any time while he is therein, or commit- 
ting an assault on any such inmate, or putting him in fear, shall be 
punished by 

» Worrairs C. 7 0. & P. 516. 
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Robbery is the larceny or stealing of a thing from the person 
aother, or from his custody in his presence, by force or putting 
in fear. 

In order to constitute robbery, the force must be used, or the 
excited or taken advantage of, to prevent or overcome resist- 
, or to prevent or hinder the escape of the party robbed, or to 
snt the conveying away, securing or guarding the subject of the 
ny from being taken, or to induce the party robbed to surrender 
ame, or to prevent detection of the crime. 
1 
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As where one larcenously takes hold of the sword worn by another, 
and the wearer, perceiving his purpose, takes hold of ttie sword 
to prevent him, and the offender, after a struggle, gets possession 
of the sword.* 

Or where accomplices in a larcenous attempt press round another 
closely so as to prevent his resisting them, while they rifle him of 
articles carried about his person.' 

Or where a thief runs against a person to divert his attention, while 
he, the thief, picks the other's pocket.^ 

Or where persons, without any intent to rob, assail another and 
beat him until he is senseless, and leave him, and one of them 
then returns and steals an article from his person.^ 

3. Though the taking be by force, yet if it be not with intent to 
steal, it is not robbery.^ 

4. Where the taking is by force, it is robbery, though it be with- 
out putting in fear, and without the knowledge by the party robbed 
that the thing stolen is taken from him. 

As where the robber forcibly holds another against the wall, and, 
at the same time, steals a thing from his person, without his 
knowledge, (a) 

5. A thing is in the presence of a person, in respect to robbery, 
which is so within his reach, inspection, observation or control) that 
he could, if not overcome by violence or prevented by fear, retain his 
possession of it : 

As his horse standing by him. 

His purse thrown aside to prevent its being taken by tlie robber, 

but being still near at hand. 
Or an article of apparel which has fallen from his person, but is 

still near at hand.*(A) 



> Davis's C. 2 East, 709. 

« Hughes & Welling's C. 1 Lewin, C. 301. 

' Anon. Lewin, C. 300. 

« Hawkins's C. 3 C. & F. 392. 

• Anon. 3 East, 662. 

•2 East, P. C. c. 16, s. 126, v. 2, p. 707; and 



see 3 Inst. 69 ; Foster, 128 ; 1 Hale, 933; I 
Hawk. c. 34, s. 5 ; 2 East, 707, 709 ; Jouahi 
C. 3 Wash. C. C. R. 209 ; 2 Rnss. 49 ; Fran- 
cis's C. 2 Str. 1015 ; S. C. Com. B. 478; 
Gray's C. 2 East, 708. 



(a) Snellin^s C. 4 Binn. 979; and see Foat. 128 ; 4 R C. 244; Lapiei'a C. 2 East, 7D9; 
Homphriea'a C. 7 Maas. R. 242, where the indictment charges force only and not pntdng is 
fear. 

[h) In Fellows & Saxton'a C. 5 C. & P. 508, cited 2 Deac. 1724, A. and B. were waUdnif 
along together, B. carrying A.'8 bundle, and F. and S. asaaulted A. ; whereupon B. lay down 
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6. Where the taking is begun, and the first act in taking is in the 
presence, and from the custody, of the person from whom the thing 
is taken, it is a taking in his presence.(c) 

7. The taking of a thing from another by means of forcibly im- 
[Hrisoning him, or forcibly putting him under personal restraint or 
luress, until he shall surrender the same, is rohheTy.(d) 

8. Taking a thing by means of force or putting in fear, in the 
Fwrn or under color or pretence of making an arrest of the person, 
}r a seizure of property, or of executing any legal process, is not the 
less robbery by reason of such form, color or pretence.(e) 

9. The mere suddenly getting possession of a thing by force, with 

iie bundle and went to A.'8 assistance, upon which F. took np the bundle and made off with 
cL Vaughan, R ruled this to be simple larceny onl^. Mr. Deacon intimates a doubt of the 
rdling, and thinks it would be simple larceny only m case the intent to take the bundle first 
sccunred to F. after A. was struck. At least, the case does not seem to embody any distinct 
modification of the general doctrine of robbery, which can be safely expressed m the form of 
I rule. It is therefore deemed best to leave the case for construction by the courts. 

(e) Merriman v. Hundred of Chippenham, 2 East, 709, where, during a scarcity of provis- 
loDB, one of the offenders threatened a person, who had charge of a load of cheeses, to arrest 
die same upon pretence of want of a permit, upon which the two went away to go before a 
OHLgistrate to decide the matter, and immediately the other offenders, being accomplices of 
the first, and then being riotously assembled, took the load of cheeses and m^e off with them, 
rhe principal questions in this case are questions of fact, viz., whether there was any force 
ir pirtting m fear, and whether the taking was begun in the presence and from the custody 
if tlie cartman. Some doubts are expressed in Uie books on these questions, but admitting 
item to be settled in the affirmative, then the books agree that it was robbery. 

{d) This is literally within the definition of robbery, as given in all the books. 

(e) Merriman v. The hundred of Chippenham, 2 East, 709; 2 Rusa 69; case of taking a 
Olid of cheeses, under pretence of forfeiture for want of a permit Gascoigne's C. 1 Leach, 
BO ; S. C. 2 East, 709 ; case of taking money from a woman by one pretending to be a con- 
teble and threatening to take her to prison. Kneeland Sl Wood's C. 2 Leach, 721, was 
hat of a woman being detained at a room in which there was a pretended auction, and 
noney demanded of her under the pretence that she had made a bid, and on a threat, by one 
iretending to be a constable, to take her to prison ; and held not to be robbery. The ground 
if decision seems to have been that the occasion of fear was slight in the particular case, as 
t was only the fear of being delivered into the hands of justice. But the question in the 
aun seems to have been one of fact If the party, from whom a thing is taken, really is not 
pnt in fear of any personal injury, or if the ^und of such fear is, under the circumstances 
3f the particular case, too trivia] to be juridically regarded, it is not a case of robbery ; but 
whether it be so or not is matter of fact for the jury in the particular case. As matter of 
ioctrine, it cannot be laid down as a general rule that taking a thing by means of mere im- 
prisonment 01 forcible detention, or a tnreat of either, does or does not constitute a case of 
robbery ; as a person may surrender a thing, not firom fear of injury, but merely to avoid vez- 
itkm ; or, if he surrender it through fear, £e fear may be of an inconvenience too slight to 
be a chancteristic of robbery ; and so, though the case be one of actual force, vix. detention, 
fet if the detention be conditional and made on some slight condition, and was so under- 
rtood, or must be presumed to have been so understood, b^ the person from whom the thing 
is taken, then it is not robbery. But these are Questions for the jury in the particular case, 
rhe question of fact is, whether the thing was taken by meana of the force or putting in fear. 
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intent to steal it, without doing any corporal injury to the person 
from whom it is taken, and without putting him in fear, is not such 
a taking by force as will constitute robbery,^ 

10. Where a thing is taken from another suddenly, with intent 
to steal the same, and with such violence as to do a substantial cor- 
poral injury to his person, it is robbery, though he be not put in fear. 

As tearing the ear in plucking away an ear-ring.' 

Or plucking out the hair in taking an ornament from the head.' 

11. Where a thing is, with intent to steal, plucked from the person 
of another upon a struggle therefor, or by pulling or straining at and 
breaking, or otherwise detaching, severing or disengaging a ligature, 
fastening, or other means of attaching or securing the thing to the 
person of the possessor, with such violence as to cause to his person 
a physical concussion, agitation, wound, bruise or injury, which is felt 
or perceived by him, it is robbery."* 

As forcing a sword from the wearer, who, at the time, lays hold of 
it to resist its being taken/ 

12. But where, in the act of taking a thing from the person of 
another, as mentioned in the preceding section, the violence is unfelt 
and unperceived by him, or is slight, trivial and inconsiderable, it is 
not robbery. 

As snatching a hat from the head unawares to the person wear- 
ing it.« 

Or snatching a thing from the hand of a person carrying it, so sud- 
denly that he makes no struggle or resistance.^ 

13. Where one commits a larceny by means of violence, used 
with the intent or in the attempt to commit another felony than 
robbery, it is a robbery. 



> Steward's C. 2 East, 702 ; Danby's C. 2 East, 
702 ; Baker's C. 2 East, 702 ; Leach, 290 j 
M'Auley's C. 1 Leach, 290, n. ; Robins's C. 
2 Leach, 790, n. j Horaer's C. 2 East, 703 j 
Grosil's C. 1 C. & P. 304. 

* Lapier's C. 1 Leach, 320. 

* Morris's C. 2 Leach, 790. 

* Mason's C. B. & R. 419. 



* Davies's 0. 2 East, 709 ; and see Mason's C 

R. & R. 419 ; Hughes & Welling's C. 1 Lew- 
in, 301 ; Anon. 1 Lewin, 300. 

* Steward's C. 2 East, 702; Bakers C. 1 Leach) 

290. 
» Danby's C. 2 East, 702 ; Macaaley's C. 1 
Leach, 290 j S. C. 2 East, 702 j Homer's C 
2 East, 703. 
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As where a man takes money from a woman which she gives him to 
induce him to desist from an attempt of violence to her person.^ 

14. Though the person, from whom a thing is taken, voluntarily 
puts himself in the way of the taker, with the intent of having him 
arrested, in case of his attempting a robbery, this is not a ground of 
presumption against violence and his being put in fear, in case of his 
being thereupon met and a thing taken from him ; but the case is to 
be decided in the same manner as if he had not voluntarily put him- 
self in the taker's way.(/) 

15. Taking a thing by means of force, or through the influence 
of fear, under pretence of making a purchase, is not the less rob- 
bery by reason of such pretence. (^) 

16. The making or intending to make an inadequate compensa- 
tion for a thing forcibly taken, the taker knowing the same to be 
inadequate, does not render the taking the less a robbery.^ 

17. Where the person, who takes a thing by force or putting in 
fear, at the same time in good faith makes, or intends to make, a 
sufficient compensation, or what he bona fide thinks the just value of, 
and a fair indemnity for, the thing to the owner, it is not robbery .^(A) 

> Blackfaam'8 C. 2 East, 711. i East, 712. 

* SimoiLs's C. 2 East, 712; Spencer's C. 2 ^ The fisherman's C. 2 East, 661. 

(/) Norden's C. Foet 129 ; Deac. 1133. The material question in this case was, whether 
it was a taking against his will, and so whether it was a larceny. 

ig) Simons's C. 2 E^t, 712 ; case of taking by force wheat worth 8«. and paying VHd. 
Spencer's C. 2 East, 712 ; case of taking com by force worth 38^. and paying 309. 

a The English Commissioners, (Fourth Rep. p. 69, a. 40, n.) arc of opinion, that the offence 
bery though full compensation is given, and that it would not be politic to make an ex- 
ception of this case. They say : " To compel a man, under peril of his life, to transfer his 
property, is of itself an outrageous offence, even though an equivalent be tendered, and were 
It in any manner sanctioned or even overlooked by the law, it is difficult to conjecture to 
what extent it might not endanger the security of property and tlie peace of society." To 
this it may be replied, 1, that it appears to have been law since the decision of the Fisher- 
man's C. 2 East, 6, (26 Eliz.) and tlie security of society does not appear to have been endan- 
gered by it 2. The question does not seem to be whether the act shall be ^^sandiontd^ by 
hw, for it might be punbhed as a breach of the peace or otherwise, and the property be re- 
claimed and redress had according to the circumstances of the case ; the only question seems 
to be, whether it does, in its characteristics, belong to the class of larceny. And it appears 
to be wanting in an essential character of that crime, viz. the taking for gain, since no wdwt 
is acquired by the taker and no pecuniary loss is caused or intended to the owner. 3. It is 
not necessarily a case of compulsion or peril of life or limb, but may be one of small force or 
fear. 4. The act is not only not prompted by a thirst of gain, but may be in some exigen- 
cies induced by motives that would at least palliate, and morally excuse the act It is there- 
fore left, as heretofore, to be dealt with according to its particular circumstances in each case. 
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18. Where the larceny is committed without force or putting in 
fear, any subsequent force or putting in fear for the purpose of pre- 
venting the owner from recovering the thing taken, or for other pur- 
pose, will not render the taking a robbery.^ 

19. Where one is, by force or fear, made to promise to deliver or 
deposit a thing at any place at any future time, if he so deliver or 
deposit the same through fear, subsisting at the time of such delivery 
and deposit, and the thing is taken by the party who compelled the 
promise, or by another at his suggestion or in concert with him, it is 
robbery by him ; as also by his accomplices and associates, in so ex- 
torting such promise, or in the so taking, receiving or getting posses- 
sion of the thing. 

20. In order to render the taking through fear, without violence, 
a robbery, it is requisite that there should be an adequate and appre- 
ciable, as distinguished from an inappreciable or merely trivial and 
frivolous, ground of fear. 

21. An adequate ground of fear is such as would, under the same 
circumstances, cause fear in a person of ordinary firmness, of like 
age, sex and state of health, and induce such a person to part widi 
property to avoid the apprehended injury or danger;* or such as the 
taker of the thing believes, or has reason to believe vnll cause, and 
such as does in fact cause, such degree of fear.(i) 

22. It is sufficient to constitute robbery, that there is apparently, 
to the party robbed, an adequate cause of fear ; it is not requisite 
that there should be any actual danger to him or any one else. 

As a pistol not charged, or an object presented as and for a danger- 
ous weapon, and supposed to be so by the party robbed, though 
it really be not such.'(7*) 

1 2 Rnss. 66. Sec Hannan's C. 1 Hale, 534. I * Per Lord Mansfield, DonoUy's C. 2 East, 
« Deac. 1132. « P. C. 726. 

(t) In the elaborate case of Donolly, who menaced a person with an accusation of tn infr- 
mous crime, (2 East, 721,) Mr. Jastice Blackstone cites Bracton, and also 2 Inst 468, for the 
doctrine that it must be such a fear as would fall upon a man of firmness, (in eomUmiem fl»- 
runu) If the threat be of a more peaceable kind, such as to strip a man's estate or the like, 
he deems it not to be a robbery. He deemed it not so material what the party did fear, if 
what he had reason to fear. But he finally concurred with the other judges in the opinkiB 
that a threat of an accusation of sodomy was a sufllcient cause of fear. 

(i) In the case of Donolly, (2 East, P. C. 714,) the counsel put to the court, by way of tr- 
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23. Whether the robber obtain the thing stolen through the influ- 
ence of fear excited by words, menacing gesture, the presenting of 
a weapon, or other act causing fear, it will equally, in either case, be 
robbery.^ 

24. The taking of a thing that is obtained through fear, purposely 
excited or purposely taken advantage of, will not be the less robbery, 
by reason of a demand of, or request for, the thing as a loan, a pres- 
ent, or as alms.^ 



25. 1^. The putting in fear requisite to robbery, may be the put- 
ting of the person robbed in fear— of corporal violence or injury : 
2P. — of the pulling down or burning of his house :^ 
3^. —of seizure or destruction of his property: (A;) 
4^. — of an injury threatened at some previous time before the 
taking, for the purpose of terrifying the person from whom the 



" Per Eyre, B. 2 East, P. C. 719. 

* 2 Buss. 76; 2Eiist, C.L. 711; 4 Bl. Com. 

244 , 1 Hale, 533; Taplin's C. 2 East, 712. 
t SiBons'B 0. 2 East, 712 ; per Hotbam, B. in 



DonoUy^s C. East, C. L. c. 16, s. 130, v. 2, p. 
718 ; Astley's C. East, C. L. c. 16, s. 130, 
V. 2, p. 728; Brown's C. 2 East, 731 ; Tap- 
Un's C. 2 East, 712. 



gament, the case of a threat to charge a pupil with an offence, to his instructor, or a soldier 
to lus officers ; alleging, that though obtaining a tiling in this way would be an offence of 
obteining it by a &lse pretence or threat, it would not amount to robbery. Some of the 
judges remarked, that it would be time enough to decide these cases when they came up. 

In the case of a woman threatened with being taken to prison by a pretended constable, 
unless she gave him a shilling, which she thereupon pive him, through fear of otherwise he* 
mg sent to prison, it was held not to be robbery. (Kneeland and Wood's C. 2 Leach, 721.) 
The aUeged cause of canying her before a magistrate and to prison, was, in that case, quite 
inconsideFable, viz., her not paying the price Uie thief and his accomplices pretended she had 
bid for some articles at auction, and the court remarked that she must have known that if she 
were gailty of no offence she would immediatelv be discharged. Now it is plain, that this 
same reason mij^ht be ffiven in the cases of Donolly, 2 East, C. L. 714, and Jackson, 1 East, 
Addenda, p. xn., which were cases of a threat to charge with sodomy, the former of which 
was held to be robbery by all the judges in 1779 ; and the latter was held in 1802 by a ma- 
jority of the court not to be robbery, on the ground, either that it was rather a composition 
far &loDy, or that the cause of fear was insufficient So the case of the extortion of the 
AiHing above cited, was decided upon the ground that the cause of fear, or, which would be 
the same in effect, the fear itself, was trivial or inconsiderable. Cases can readily be put, in 
which a party might surrender something of trifling value, t}m>ugh a very slight fear, or fear 
of a very alight injury to himself or to oUiers or to property. 

Upon the principle of the case of the extortion of the shilling, it has been held, that the 
eitoition of money by a threat of a prosecution for evading Uie stamp duty, which offence 
was not subject to an ignominious punishment, was not robbery. (Southerton's C. 6 East, 126.) 

The result then is, tnat, in order to constitute robbery, there must exist a sufficient cause 
of fear, and that a substantial fear must be excited ; and what are such, are essentially ques- 
I of fiMSt, and so they are presented in the text 



i^) Spencer's C. 2 East, 712. The fear in this case was, that a quantity of com would be 
■miad by a mob. It is plain that the cause of fear of the taking or destroying of property 
uy be sli^t and trivial and inadequate, on account of the small value of the property and 
whn eirciuiiBtaiicea. 
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thing is taken ; provided the fear continues and subsists at the time 
of the taking, or is the motive for surrendering the thing : ^ 
6^. —of the commission of any other felony than robbery : 

As in the case of a woman being put in fear of violation of her 
person.* 

6^. — of injury to the husband, wife, parent, child, brother, sister 
or other relative ; or to the master, servant, guardian, ward, friend, 
companion, or associate of the person from whom the thing is taken, 
or to any person in whose safety and welfare he is known by the 
robber to have a special interest : (/) 

7°. — of a conspiracy against his life, or to do him a corporal in- 
jury, or destroy his property ; or against the life, or to injure the per- 
son, or destroy the property of another, in whose safety and welfare 
he is especially interested:^ 

8^. — or of any other injury or violence to the party robbed, or to 
his property, or to another in whose safety and welfare he is espe- 
cially interested, or to the property of such other; provided such 
injury or violence is an adequate ground of fear, or is an actual cause 
of a substantial, appreciable fear, and which the offender has good 
reason to suppose to exist. 

26. Fear of infamy or injury to reputation is not such fear as is ; 
requisite in order to constitute the crime of robbery. (i») 



» Staunf. 27, & Fitz. Abr. Coron. 464 j 1 Hale, 
532 ; 3 Inst. 68 ; 1 Hawk. c. 34, s. 1 j East, 
C. L. c. 16, s. 129, V. 2, p. 714, and n. 

> Blackham's C. 2 East, 711. 



3 Jones's C. East, P. C. c. 16, s. 129, ▼• 2, 
p. 715 ; and see Staunf. 27 ; 1 Hale, 532; 3 
Inst. 18 J 1 Hawk, c. 34, s. 1. 



(I) Brae. Ab. 2, c. 5, a. 13, 14, cited by Hotham, B. East, C. L. c. 16, 8. 130, v.2, p.71& 
Mr. Justice Blackstone, (2 East, 721,) though he intimates that a fear of personal violence if 
requisite to constitute robbery, does not hesitate to consider taking through the influence d 
fear of violence to a child, sufficient to constitute the crime. De Grey, C. J. was of the bus^ 
opinion in the same case. 

(m) It is a matter much discussed in the books of common law whether fear of impnion- 
ment on the accusation of crime, or of the disgrace consequent upon conviction of a crime 
imputed or threatened to be so, is of the description requisite in order to constitute robbery* 
These questions have been decided, sometimes in the affirmative, and sometimes in the neg* 
ative. 

In Kneeland & Wood's C. 2 Leach, 721 ; S. C. 2 East, P. C. 732, Ashhuist, J. giving the 
opinion of the twelve judges, said, " the law did not allow the fear of being sent to prison to 
be a sufficient ground of terror to constitute a robbery f because the party would kiiow thit 
the law would protect him if he were innocent The real ground of the decision seems to 
be, that the fear was not sufficient, or on sufficient ground to characterize robbery. But i^ 
money were obtained by means of a threat or attempt privately to lock up a person, it wool^ 
doubtless be robbery. In this case, however, he would not know when he might expect to 
be liberated. In the case of a threat or attempt to carry to a public prison, the naagnitiute of 
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27. Putting a person robbed in fear of a present, immediate or 
imminent injury, or of injury at a future time, is sufficient to char- 
acterize the taking as robbery, where the thing stolen is obtained 
through the influence of the fear thus excited.(n) 

28. In case of a taking under circumstances of adequate ground 

the cause of fear and the probable intensity of the fear would depend upon the distance of 
the prison, the kind of imprisonment^ and the probable duration of the imprisonment in case 
BO ofience could be proved against him. To assert, in general, then that a threat to carry 
any innocent person to prison, any where and under any circumstances, would not be a sub- 
stantial ground of fear, and could not excite a very intense fear, would be quite extravagant, 
and contrary to familiar experience. There seems to be no doubt that a fear of imprisonment 
may be a substantial cause of an intense fear to an innocent person under many circum- 
stances, without supposing him to have any distrust of the law or of the rectitude of its ad- 
ministration. 

But though the ground of fear may be such as would cause a sufficient degree of fear, 
still the fear ma^ not be of the description that is requisite to robbery. Thus me principal 
ground of fear, m case of an imputation of crime, may be an apprehension, not of the arrest 
or the imprisonment to secure the party arrested for trial, but the just or unjust penalty of 
the law for the alleged offence. The question then arises, whether this fear is such as can 
render the taking of money, given to escape trial and punishment, a robbery. It is a crime 
m both of the parties, but the question is, whether it is this species of crime. In the case 
of Jackson, it is intimated that it is not robbery, for that case was held not to be so, and some 
of the judges gave as a reason that it was a composition for felony, which was in effect say- 
ing that such a composition is not a robbery, though the party from whom the money is taken 
gives it through fear of imprisonment 

In Donolly's C. 2 East, 721, where money was obtained on a charge of sodomy, the ques- 
tion as to what the party must be put in fear of, was elaborately discussed. Blackstone, J. 
expressed the opinion that it must be " of violence." In the same case, Mr. Justice Gould 
was of opinion, that fear, excited by a threat of a charge " affecting life or corporal punish- 
ment," was sufficient to constitute robbery. But a different opinion was given by a majority 
of the judges in 1802, (Jackson's C. 1 East, P. C. Addenda, p. xxi.) on the ground that the 
threat of the charge in that case, though of the same crime as in the preceding, was not such 
Bfl would have put a man of firmness in fear. One reason given by some of the judges 
against its being a robbery, was, that the friend of the party, from whom the money had been 
extorted, advised him not to give the money. And see on this question, Jones's C. 2 East, P. C. 
714 ; Brown's C. 2 East, 715 ; Harold's C. 2 East, 715 ; Staples's C. 2 East, 728 ; Cannon's 
C. R. &* IL 146; 2 Russ. 86; Hickman's C. 2 East, 728; S. C. 2 Russ. 80; Egerton's C. 
E. & R. 375; S. C. 2 Russ. 87 ; Fuller's C. Russ. & Ry. 408; 2 Russ. 88. 

The charge in the cases on this question has been that of sodomy, where, accordingly, the 
par^ charged is liable to be convicted and ignominiously punished on the mere testimony of 
the villain who accuses him in order to extort money. Unless he has tlie means of contra- 
dicting or discrediting the testimony, the threat is as strong a ground of fear as can be well 



be threat to defame one by a groundless charge of the same offence, without any intima- 
tion of a complaint before a magistrate or other prosecution, has been held to be a sufficient 
ground of fear, f Robinson's C. 2 Mood. & Rob. 14.) 

Mr. Deacon, (vol. 2, p. 1136,) states the cases at length on both sides of the question, 
whether a fear of the loss of reputation is sufficient to characterize robbery, and he, not with- 
out some hesitation, considers the preponderance of authority to be on the affirmative side. 

As the fear in these cases is not of the description usually characterizing robbery, viz. that 
of violence, and as the offences in question come literally within extortion, it is deemed best 
U> adopt the doctrine of the cases which excepts them from robbery. 

(n) This is the doctrine of the cases generally, the only question in this respect being one 
of &ct for the jury, viz., whether the injury threatened is so remote and inconsiderable, and 
the party threatened has such means to provide against it, that it cannot be well supposed to 
ctQse any substantial appreciable fear. See Astley's C. 2 East, P. C. 729, as to fear of a fu- 
tore injury. 

2 
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of fear, there being no sufficient direct evidence of the person from 
whom the thing is taken being put in fear, the fact of his being put 
in fear is presumed.(o) 

29. Asking for or demanding a thing of another with the intent 
to rob him of the same, is an attempt to rob him thereof. The 
specification of this attempt does not exclude other attempts. 

30. P. Robbery by one armed with a dangerous weapon, or 
where the robber, in committing the offence, wounds the person 
robbed, or any other person ; or where the amount taken exceeds 
one hundred dollars, is robbery in the first degree. 

*2P. Robbery not appearing to be in the first degree, is such in the 
second degree. 

3^. A dangerous weapon, and being armed, have the same mean- 
ing in respect to robbery as in respect to burglary. 

31. 1^. Whoever commits robbery in the first degree, shall b^ 
punished by 



2^. Whoever commits robbery in the second degree, shall be puo- 
ished by 



o) Othenrise it would be impracticable to prove the robbery, except by the person rob- 
See Foft 128, and Norden's C. 2 East, P. C. 666. 
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2 LARCENY. 

1. Larceny, theft or stealing is the fraudulently taking any thing 
of marketable, saleable, assignable or available value, belonging to 
or being the property of another, with the intent, on the part of the 
person so taking the same, fraudulently and vi^ithout right to appro- 
priate the same to, or dispose of, conceal or destroy the same for, his 
own use and benefit, or the use and benefit of any other person than 
the owner of, or person interested in, the same, or entitled to the 
possession thereof, and to deprive, defraud or despoil the owner 
thereof, or person interested therein, or entitled to possession thereof, 
of the same, or of the value thereof, or of his property or interest 
therein, or of the benefit he might derive therefrom, against the 
will of such owner or person interested, and without, at the time of 
taking, having an intention then or thereafter bona Jide to make 
compensation or indemnity therefor, or a restoration thereof, to such 
owner thereof, or person interested therein, or entitled to possession 
thereof.(a) 

2. It is enough that a thing is of any pecuniary value, or val- 
uable or economical utility to the owner, or person having a gen- 
eral or special property or interest in it, or right of possession of it, 
though it be not of any value to sell.^(6) 

3. In order to be the subject of larceny a thing must be moveable, 
or such that it can be removed. 

4. Any part of real estate that is moveable, or can be detached, 
severed, separated or removed from the real estate of which it is a 
part, or to which it belongs, or is attached or appurtenant, or with 
which it is connected, may be the subject of larceny.(c) 

» Roscoe's Ev. 512 j Com. Grim. Law, 1 Rep. 20. 

(a) By the above definition, larceny is intended to be characterized precisely as at the com- 
mon law, and by the crimiBal codes, generally, vis., a violation of, and interforence with, the 
property and possession of another, with the intent of despoiling him. 

(h) In order to be the subject of larceny, a thing must have value. (Phipoe's C. 3 Letchf 
673 ; Rose. Ev. 512 ; Bryant's C. 2 Caro. Law Repository, 269 ; 2 Rus. Cr. 62.) 

(c) This definition is intended to clear up the doubts and obscurity in which the taking rf 
what is part of or savors of the realty, is enveloped at common law. 

The common law limits larceny to personal property. Accordingly, questions arise u to 
what is such, and many of the cases assume the doctrine that the taking any part of the led^ 
is not larceny, if it be a part thereof at the time of taking ; but if severed and detached, uw 
then, being so severed and detached, it be subsequently taken, it is larceny. (3 East, P. C. 
5S7;3Russ.onCr. ia6,7thEd.; 3Inst 109; 1 Hale, 510; lHawk.c.33, s. 34, 7th Ed.; 
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6. In order to be the subject of larceny, a thing muflt be the sub- 
ject of property and possession.(<2) 

6. A human body, living or dead, is not the subject of larceny.^ 

7. 1^. Domestic animals of value are the subjects of larceny, 
though not at the time within the actual keeping or control of the 
owner, or of any one for him. 

As estrays.(c) 

2P. Animals of wild species, that are domesticated, and are at the 
time distinguishable as being so, are the subjects of larceny. 

3^. Animals, whether those living in air, or aquatic or amphib- 
ious, of species not usually domesticated, are subjects of larceny 
when in the custody, possession and control of the owner, or of any 
one for him, so that they can be taken at pleasure, and are distin- 
guishable as being, or known by the taker to be, so in the owner's 
possession, custody or control. 

As deer in a park, birds or beasts of prey in a cage, doves in a dove- 
cote, fish in a close pond.' 

4^. The young, and the products, increase, and carcases of ani- 
mals, wild or domestic, are subjects of larceny in like manner and 
under like conditions, as the animals themselves.^(/) 

8. 1^. Any writing of value may be the subject of larceny. 



> Crim. Law Com. 1 fiep. 20 ; 2 East, 652; 2 
Ross. Cr. 163 ; Rose. Ev. 517 ; 1 Hale, 515. 

^Rass. 151 ; 1 Hale, 511 ; 3 Inst. 109, 110; 4 
Rl. Com. 235 ; 1 Hawk. c. 19, s. 39, 41, 8lh 
Ed. ; Findlay v. Bear, 8 S. & R. 571 ; Nor- 
ton V. Ladd, 5 N. Hamp. R. 203 ; 2 East, P. 
C. 607; Com'th v. Chase, 9 Pick. 15 ; Wallis 



V, Mea5e, 3 Bin. 546; 1 Hale, 511 ; 1 Rep. 
Crim. Law, 52 ; Tibbs o. Smith, T. Raym. 
33 ; Brock's C. 4 C. & P. 131. 
3 1 Hale, 511 ; 1 Rep. on Crim. Law, 52; 2 
Ross, on Cr. 130 ; 2 East, P. C. 617 ; Anon. 
1 Leach, 171 ; Rose. Ev. 509; 3 Ins. 110. 



3 Bac. Abr. Felony, 4 Bl. Com. 232 ; Hodfifes's C. 2 East, P. C. 590, n. ; 1 Leach, 201 ; Lee 
«. Rideon, 7 Taunt 191.) This seems to be putting the question of larceny or not, upon a 
Terj frivolous distinction. The reported definition oflarceny proposes to abolish this dietinc- 
tion by defining the taking with the intent to steal, ** any moveable thing of valued including 
the case of severing and taking at the same time, as well as that of taking what had been 
previously severed. 

(df) This is essential to the definition of larceny, which is a violation of property and poe- 



(e) Estrays are recognized by law as being the property of their owners. (Rev. Stat e. 56.) 

{/) The common law distinguiahes animals of a base from those of a noble nature, in re- 
spect of their being subjects of larceny. It is proposed not to recognize this distinction, for 
the reason that it is not practicable, and that it is apparently quite immaterial to the question 
of larceny or not larceny, of what nature an animal is, provided it be of value, and the pfvp- 
erty of, and in the possession of, any one. 



4 LARCENY. 

2^. A record or Journal, or any part of a record or journal, of the 
acts or proceedings of any judicial court, or of the executive, or of 
either branch of the legislature, or of any municipal, parochial or 
other public corporation, may be the subject of larceny : 

3^. So may be paper money of value, or a valid bank note, prom- 
issory note, or bill of exchange ; any other bill ; any order, certificate, 
bond, book of accounts, such bill, order, certificate, bond, or book of 
accounts, being for, of, or concerning money or goods due, or to be- 
come due, or to be kept, delivered or transported ; a deed or writing 
of conveyance of land, or transfer or assignment of, or evidence of 
title to, personal property, or a right of action ; any contract remain- 
ing in force ; a receipt, discharge, release, defeasance, power, writ 
or process ; an unrevoked will, and any writing or document of value 
may be the subject of larceny, in case of its relating to any public 
or private right, privilege, claim or liability, and being, at the time 
when taken, or in case it might thereafter be, material or important 
to give information or be evidence of or against any such right, claim 
or liability. (^) 

4^. A part of a writing, as a half of a bank note, may be the sub- 
ject of larceny.* (A) 

5^. A writing of no utility to the owner to keep, but from which 
he may be subject to claims, loss or liability if it pass into other 

» Mead's C. 4 C. & P. 535 j Moore's C. 2 East, P. C. 562; 2 Leach, 575. 

(g) By the common law, written instruments are the subjects of larceny only in respect of 
the value of the paper or other materials written upon. (Walker's C. Moody, 155 ; Cltrk^ 
C. R. & R. 181 ; Vyse's C. Moody, 218 ; Ranson's C. R. & R. 232 ; U. S. v. Monlton, 5 
Mas. R. 537; Anon. 2 Leach, ICHil, n.6; 4 Bl. Com. 234 ; 2 Russ. on Cr. 141 ; 3 Inst 109; 
1 Hale, 510 ; 1 Hawk. c. 19, s. 35, 8th Ed. ; 2 East, P. C. 596 ; Rose. Ev. 503 ; Wesibecr^a 
C. 1 Leach, 12 ; U. S. v. Davis, 5 Mas. R. 356 ; Bingrley & Lewis's C. 5 C. & P. C02.) 

And writings concerning real estate were not subjects of larceny even in respect of the 
value of the materials. (Westbeer's C. 1 Leach, 12; 2 East, P. C. 596; 2 Russ. on Cr. 141, 
8th Ed. ; Staund. 25, 26 ; 1 Hale, 510 ; 3 Inst 109.) 

By the laws of this Commonwealth, sundry writings are made the subjects of lazceny* 
(Rev.Statc.l26,s.l6.) 

The above section expressly enumerates the writings enumerated in the Revised Statnteii 
tod adds, ** any writing or document of value, in case of its relating to a public or javn» 
rig[ht, privilege, claim or liability, and being material or important to give information or be 
evidence ;" Uius putting the stealing of a writing upon the same footing as any other theft; 
that is, if a writing is of value, and belongs to some one, and is taken fraudulently for the 
purpose of appropriatin^r it for the benefit of tlie taker, or of some other person than the 
owner, or destroying it to tlie prejudice of tlie owner, and for the benefit of another, it is 
made larceny. 

Writings are subjects of larceny by the Roman law, and arc of the value of the amouot 
depending on their contents. (D. 47. 2, 15 & 17 ; D. 47. 2, 78 & 79.) 

Ui) In New York, writings which arc evidence are not subjects of larceny. (Payne's C 
6 Johns. R. 103.) 
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ands, as his own note payable to bearer, executed but not delivered 
^ any one, is of value to him, and may be the subject of larceny.(f) 
6^. Where no one can be benefited by a writing, and no one has 
ny interest in it or depending upon it, or can be subject to liability 
y its passing into other hands or being destroyed, it is not a subject 
f larceny.(y) 

9. In order to be the subject of larceny, a thing must be owned 
J, or be the property, general or special, of, or belong to, some one, 
ither by a proprietary or possessory right thereto. (A:) 

10. A proprietary right, within the provisions of this chapter, is 
bat of a person having a property, general or special, in a thing ; 
nd a possessory right or ownership is that of a person having and 
eing entitled to the possession of a thing. 

11. One having the authorized custody of, or being entrusted 
dth, a tiling, so as to be answerable therefor, or for the value there- 
f, has a possessory right thereto, in respect to larceny. 

12. The actual possession of a thing by any one, is, in respect to 
irceny, the constructive possession of all who have any proprietary 
f possessory ownership thereof, general or special, absolute or qual- 
Ged. 

13. One having either a proprietary or a possessory right to a 
hing, is owner thereof, as to larceny thereof by another.(/) 

(f) See 2 Leach, G80, n. (a) ; 4 Bl. Com. 234, n., on the subject of larceny of such a note. 

jj) See Ostlett's C. 2 Leach, 954; 2 Russ. on Cr. 116, as to embezzlement of exchequer 
iUs, ai^ed by an officer whose authority to sign had ceased ; and Pooley's C. R. &, R. 12, 
nd Yates's C. Mood. 170, as to larceny of a cneck or draft void for want of stamp; and 
aerk^ C. R. & R. 181, and Vyse's C. Moody, 218, and Ransom's C. R. & R. 232, as to lar- 
eny of paid notes. 

{k) The naked possession of a thing constitutes absolute ownership, where none else but 
le possessor has any possessory or proprietary right to it ; and where others have such right, 

eoDStltutes ownership in respect to all who have not any such right The possessor is, 
isrefore, the owner in respect to larceny by another, this kind of ownership being subject, 
mrevcr, to the qualifications and exceptions hereafter laid down. 

(/J The preceding sections cover the ground of a very numerous list of decisions, which 
re m a considerable degree clashing and discordant among themselves. This discordancy 
rises out of the fundamental doctrine that larceny is a violation of proptrtv and possession ; 
tr by the definition of thefl, its essential characteristic is the taking or a thing from another 
ithout his consent and a^inst his will, with the intent, on the part of the tcdker, to despoil 
le owner for the sake of his own gain or benefit, or the gain or benefit of a third party. 
he taking and the intent to despoil are both regarded as essential and fundamental. Where 
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Possession by a servant is also that by the master ; a possession by 
an agent is also that by his principal ; and, in general, possession 
for, or as representative or in behalf of another, is also possession 
by such other, whether the servant, agent or other representative 
has or does not have such a lien or interest as to make him owner 
as to larceny, (w) 

the thief has neither any interest in the thing, nor any possession of it, there is no difficulty 
in construing his taking of it to be a violation of the property and possession of those who 
have such property and possession ; but where the despoiler has either a partial or special 
property in the thing, or the keeping or use of it, the question arises whether he possibly can 
oe said to violate the property and possession of another ; that is, whether he can wrongfully 
appropriate to his own use what is partially or wholly his own, or can take what he aueady 
nghtfully has in his custody or actual manual possession. In regard to the criminality or 
one who despoils another under these circumstances, there is no doubt ; and the danger of 
the offence, Uie facility for committing it, and its injuriousness to others, and the nccewi^ 
for the interposition of the law, are obvious and fullj recognized, both in legislation and 
jurisprudence. But the courts hesitate as to bringing it within the denomination of larceny. 
In flagrant cases of this description of offence, the turpitude and the danger to the communi^ 
from the commission of it induce a strong leaning towards punishing and sappressinff i^ 
insomuch that, as we shall see, the courts have in many instances, where the statute law du 
made no provision applicable to a case, brought it within the description of larceny at the 
common law ; but in other cases again, they have felt themselves constrained to exclude it 
from that description, and let an act, which had all the material qualiUes of a crime, ptM 
with impunity. 

We find numerous decisions at common law involving the doctrine, that, where one ririil- 
fully has the manual possession of a thin? in which another has a property, his possesnon, 
except for the particular purposes for whidi he has such manual keeping and control, is con- 
structively the possession of the party having the property in the thing. This is a ftmiliar 
doctrine, both in civil and criminal jurisprudence, and will be found to be applied and Ulos- 
trated in numerous cases. To render the law upon this subject consistent, simple, and of 
convenient practical application, that doctrine is laid down j^nerally in the above sectiou. 
The result is, that where a party has possession of a thing for a special purpose, his using or 
disposing of it within that purpose is no infringement on the constructive poesesBion of tfat 
owner ; but tlie moment he does acts not within the special purpose for which he has the 
thing, and which would constitute larcenv, if the thing had not been in his hands or conbnol 
for such purpose, it is an infringement of the constructive possession of the owner, and thus 
is larceny. The legblation of this State and much jurisprudence both of England and this 
State, at the common law, will be found fully to bear out this doctrine, although, as already 
remarked, there are numerous cases at the common law in which a different doctrine is as- 
serted. 

Accordinorly the above sections are constructed as being the result, on the whole, of the 
provisions of the Revised Statutes and the aggregate authority of the conflicting decisions at 
common law upon this subject ; that is, the sections express as a j?eneral doctrine the princi- 
ple upon which the statutes and decisions subsequently cited are founded. 

It will obviously appear that the object of these provisions is to give a broad and veiy gen- 
eral construction of ownership in respect to larceny ; it being supposed that the purpose for 
which the ownership of a stolen thing is alleged or proved will be fully, and to all intents 
and purposes, answered by such a construction. 

It is not essential to larceny that it should appear to whom the thing belonged ; this may 
be unknown and so alleged. It is enough that it appear in the evidence that it belonged to 
some other person than the taker, — as that it was part of the cargo of a wrecked ahip^ tboagk 
the shipper be not known. The only objects of allegingr and proving whose the thing aUeged 
to be stolen was, arc, 1, to show that the thing is that of anotner than the thief; 2, to idoSi^ 
the thing ; so that tlie accused may know what he is charged with stealing, and, if he vi con- 
victed, be able to plead the record in defence, on being again arraigned ror the same taking. 
It is supposed that these objects are perfectly answered under a broad construction of owne^ 
ship ; under a narrow construction, the public is more liable to the expense of a new indict- 
ment and trial, on account of the failure of the first, and that without any benefit to tiie 
administration of justice or to the accused. 

(m) His being owner as to larceny does not at all interfere with his msstar or prineiptl 



LARCENY. 



Thus poasession of a thing by a lessee is his own possession in 
respect to the period and for the uses and purposes of the lease, 
but beyond this and for all other purposes his possession is that 
of the owner or owners, of whatever description, or of the persons 
haying a proprietary or possessory interest in whatever degree, (n) 

One having a lien upon a thing is owner as to larceny, (o) 

A trustee of a thing is owner in respect to larceny.^ 

So is a mortgagee, pawnee, or pledgee.' 

Or one who, by hypothecation, has a valid property in or lien on a 
thing, though not in his possession. 

An attaching or seizing officer is owner as to larceny.^ 

Where smuggled goods lawfully seized as being such for the pur- 
pose of prosecuting for the penalty, are violently rescued for the 
benefit of the importer, to save him from the penalty, and deprive 
the government and the seizing officer of the same, or of their in- 
terest therein in virtue of the seizure and possession, it is lar* 
ceny.(p) 



1 ShflRingtoii ic Bulkley's C. 1 Leach, 513 ; 2 

Ross. 165, 166 ; BeacaU's C. Moody, 15. 
• Waid V, M'Aulcy, 4 T. R. 489 ; Belstead^s C. 

B. & E. 411 J 1 Chit. PI. 71 ; Woodruff r. 

Halsey, 8 Pick. 333 ; 1 Hale, 513 ; 2 Rass. 

157; 2 East, P. C. 652. 
■ EmuOI's C. 2 Ross. 158 ; Metcalf 's Yelv. 44, 

n. 2 ; Rose. £y. 513 ; Morse*s C. 14 Mass. R. 

217; Norton's C, 8 Cowen's R. 137, where a 



thing was stolen by the owner from the offi- 
cer; Churchill v. Warren, 2 N. Hamp. R. 
298; Folsom r. Chisley, 2 N. H. R. 432; 
Mayor of Beverly's C. Clayt. 105 ; Pahner 
V. The People, 10 Wend. 165, in which case 
the owner of property, levied on by an officer, 
stole it, intending to charge the officer with its 
value. 



beniji^ so. This is a familiar doctrine of the common law in respect to some species of pos- 

Whete a semuit of a carrier is canyine a thing to deliver, it is still constructively in pos- 
MMOii of the carrier ; (Longstrith's U. Moody, 137 ; Rose. £v. 400 ;) and the fact that the 
■erfsnt has such an interest as to make him owner as to larceny, does not prevent the con- 
straeliTe possession of the same thing by his master. (See Remnant's C. K. & R. 136; 3 
Bete Abr. 785 ; Contra, Rudich's C. 8 C. & P. 237.) 

(n\ Wb heing owner as to larceny does not prevent their being so also ; and the taking of 
the uiiiiff and £sposing of it with intent to steal, and accordingly aside from, and beyond the 
limits or the purposes of the lease, and inconsistently with their rights, by whomsoever done, 
ii an uwasion of their possession and a violation of their property. And so of any other pos- 
■OMion for a special purpose or limited period. (See Belstead's C. R. & R. 411; Brunswick's 
C Moodj, 26 ; Wheeler v. Train, 3 Pick. 255 ; Walcot v. Pomeroy, 2 Pick. 121.) 

(p) Some liens require possession to support them, and are lost by want of possession, and 
accofdingly, in such case, the party, whose interest depended on his possession and who has 
loH lus possession, is no longer owner ; but in other cases, as hypothecation of proper^ at 
■ea, and mortgage of personal property under the statute permittmg possession by the mort- 
T, the lien and property of the party having the bottoinry or respondentia bond, or the 
— re, still subsists without any possession by him distinct from and as against the [xxk 
by the pledging party. As long as the lien subsists in either case, the party having 
fte lien is owner as to larceny. 

(p) Knight's C. 2 East, P. C. 659. This case was ruled upon the above facts not to be 
larcenjy hut it plainly comes within the principle of the preceding cases. It niay be punish- 
able as a different offence, and, if so punished, is not indictable as larceny, for it can be pon- 
isbsd but once, but this does not prevent its being in character a larceny, and punishable as 
such, if not otherwise punished. 



mor^affe. 
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Things supplied by a parent, master, or guardian for a minor child, 
or apprentice, or for a ward, and property of a ward, are, in 
respect to larceny by a third party, the property of the child, ap- 
prentice or ward, and also that of the parent, master or guardian.' 

Where one supplies the whole or a part of the materials for manu — 
facturing a thing to another, who agrees to tnake the thing for i^ 
certain compensation, and the materials and the thing are in th^ 
actual possession of the maker while the thing is a making, botb^s 
parties to the contract are, in respect to larceny, owners of th-^ 
thing while it is a making, and also of the materials supplied t^j 
the maker, and in his actual possession.' 

One having a thing in possession for the purpose of doing work aad 
labor upon the same, is owner in respect to larceny, (q') 

A servant having custody of a thing specially entrusted to his keep- 
ing, is owner as to larceny, (r) 

Any one specially charged with the custody of a thing in behalf of 
the owner, or of persons interested in it, and who is answerable 



2 Russ. 160 ; 2 East; P. C. 654 ; Forsgate's 
C. 1 Leach, 463; 2 Russ. 160; Anon. 1 
Leach, 461, n. ; 12 Rep. 113. 
• Stevens v. Briggs, 5 Pick. 177 ; Jones Bailm. 



64, 102 ; Dig. 19, 2, 31 ; Domat, B. 1, 4, 1st 
n.; 2 Kent Com. 589; Buffum v. Meny, 3 
Mas. R. 478. 



(q) Packer's C. 2 East, P. C. 653 ; S. C. 1 Leach, 357, n. ; case of clothes in possession of 
a washerwoman to be washed. Stevens v. Briggs, 5 Pick. R. 177 ; materials in possession of 
a mechanic to be worked up. 

(r) Poet 123, 124; 4 Bl. Com. 231; 2 East, P. C. 653 & 654 ; 2 Leach, 87L Where 
the servant is in presence of the master, or, in hia absence, is merely employed with or aboat 
a thing, without its being entrusted to his care and keeping, he cannot be said to have thj9 
custody of it But where he is entrusted with the care and keeping of it, that is, where it 
is in his custody^ he seems to have a sufficient responsibility to give hmi a special property in 
respect to larceny. To get rid of a mere technical difficulty, and make the rule more piiin 
ana practical, and clear up an obscurity, and discrepancy indeed, in the common law jurispni- 
denco, the rule is stated as above. Accordingly, upon the doctrine as above stated the de- 
cision in Wilkins's C. 2 East, P. C. 673, is reversed, where it was held that an apprentice, 
entrusted with a thing to carry to a customer of his master, which was stolen from the ap- 
prentice on the way by a thief who personated the customer, it was not a larceny from the 
apprentice, but only from the master. The decision of this case is inconsistent with those 
where it is held, that, if the master had stolen the thing, it would have been larceny from the 
apprentice. (1 Hawk. c. 18, s. 47; 2 Russ. 158; 2 East, P. C. 654, 558; Post 124; 4 K. 
Com. 230.) The same remark is applicable to Hutchinson's C. R. & R. 412, where larceny 
of furniture of a chapel was held not to be larcenv from the person having custody of it 
Also to Com'th r. Morse, 14 Mass. R. 217 ; Norton's C. 8 Cowen, 137 ; Dillenback v. Jerome^ 
7 Cowen, 2S)4, where a person who receipts to the sheriff for property seized, is held not to 
be owner as to larceny. But it is not a reversal of the cases where one employed by another 
is employed upon the article stolen ; as a workman upon wool in a factory is held not to be 
owner as to larceny. (2 Russ. 107; 2 East, P. C. 682; Anon. KeL 35; Deac. Abr. 750; 
Chisser's C. T. Raym. 275 ;) or the case of a guest, who, as such, has the use of the table fat' 
niture of an innkeeper, that is stolen from the table. (2 Russ. 107 ; 2 East, P. C. 6^; 1 Hale^ 
506 ; 2 Deac. Abr. 750 ;) or that of a horse being stolen, where one was employed by the 
owner to ride the horse m his presence to try it (2 East, 687 ; Kel. 82 ;) or that of a penoa 
examining goods in a shop. (ia. ibid.) In these cases, the workman, the guest, the rider, and 
the person examining the goods, were not erdnuitd with the custody of the things stolen, and 
so were not owners as to larceny. 
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for the keeping of it, is owner in respect to larceny.* As where 
a coachman is entrusted with the keeping of a coach ;* or where 
a part owner of a ship, being ship's husband, is entrusted by the 
shipmaster with the keeping of an article of the cargo on which 
the master has a lien ;' an agister of cattle ;^ an innkeeper, who 
is responsible for the goods of his guests ;^ 

The property of a corporation is not that of the individual members 
as to larceny.'(5) 

Where one has sold a thing without actual delivery, and the vendee 
has a right to take possession without further act by the vendor, 
the vendor and vendee are each of them, respectively and sepa- 
rately, owners in respect to larceny, until the vendee has taken 
possession/ 

The property in wrecks and estrays remains in the general owner; 
and others may by salvage, by finding and custody, or otherwise, 
have a special property in them.* 

14* Wrecked property, estrays, and lost property, are still in the 
constructive possession of the owner.^ 

The taking of derelict property with intent to steal, is not larceny.(<) 

15. Any one, being a ^Tongfiil possessor of a thing, is owner in 
respect to larceny by others having no proprietary or possessory in- 
terest in, or right to it.^\u) 



> Deakins'sC. Ac Smith's C. 2 Leach, 875 ; East, 
P. C. 653 ; Taylor's C. 1 Leach, 356 ; Stat- 
ham's C. 1 Leach, 357 ; Woodward's C. 2 Russ. 

* Taylor's C. 1 Leach, 357, n. ; S. C. 2 Russ. 157. 

* Cowing o. Snow, 11 Mass. R. 415. 

* Woodward's C. 2 Ross. 157 ; S. C. 1 Leach, 

357, n. ; S. C. 2 East, P. C. 653. 

» Todd's C. 2 Russ. 157; S. C. 2 East, P. C. 
653 ; Wymer's C. 4 C. & P. 391 ; and see 
1 Hate, 513 ; 1 Hawk. P. C. c. 19, s. 47. 

•Patrick 6c Pepper's C. 1 Leach, 253; 2 Russ. 
164, 8th Ed. 



7 Parsons 0. Dickenson, 11 Pick. 352; Bac. 

Abr. Trespass C. 2 ; Thomas &c Phillips, 7 
C. & P. 573. 

8 26 Geo. 2, c. 19 ; 1 Hale, 510; 2 East, P. C. 

606 ; 2 Russ. 162 ; 3 Inst. 107. 

* Rev. Stat. c. 56, 57. The Roman law is the 
same. D. 47, 2. 32, s. 2. 

10 Jones's C. 2 Russ. 152; Rose. Ev. 511; Les 
Cinque Codes Anastes des tontes les Decis- 
ions, p. 842, 16; Deac. 785; Wilkins's C. 1 
Leach, 522 ; 1 Hale, 512. 



(•) In Boolton's C. 5 C. & P. 537, and Hutchinson & Boffey's C. R. & R. 412, the property 
of an aniiicorporated religious society, not held in trust, was ruled to be that of the socie^. 
The point ruled does not seem to be of importance. 

(I) Because it is no longer the property of another, and, as is said in the Digest of the Ro- 
■an Law, no one can be prejudiced. (D. 47, 2. 29, s. 2.) 

(«) That is, if one entitled to a thin^ not knowing his right, (as in case of his not identify- 
ing toe thing,) take it, with the intent m fact to steal it, from one not haying any lawful po9> 
session, this is not larceny, but merely an intent to commit larceny, and so not properly pon- 
iahable. It is not a violation of the property of another, for the par^ having it nadno 
property in it, — nor of the possession of another, for the possession of the wrongfm j 
was that of the taker, and was void as against him. 
2 
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16. Though a thing be obtained by larceny, the person thus get- 
ting it into his hands is owner in respect to a taking of it by any 
other than a proprietary or possessory owner, or any one in behalf of 
such owner.^(i^) 

17. On the decease of a person, his personal property, and also 
the coffin and grave-clothes in which he is buried, are the property 
of his representatives by descent, or the persons interested in his 
personal estate by will ; they are also the property of bb executor 
or administrator, whose right relates back to the time of the decease 
of the testator or intestate, or to the time of the previous executor 
or administrator's resigning, or being discharged, or otherwise ceas- 
ing to be such.(u;) 

18. A person entrusted with, or having possession of, the prop- 
erty of a person deceased, is owner thereof as to larceny, in like 
manner and subject to the same rules as in case of persons entrusted 
with, or having possession of, the property of persons living. 

19. Grave-stones and sepulchral monuments and memorials, not 
otherwise owned and possessed, are, as to larceny, the property of 
the heirs of those commemorated by the same. 

20. Where one has merely a claim on the owner for or on account 
of a thing, or its value, but has no possession of, or lien upon, the 
same, or property therein, he is not owner thereof as to larceny. 

> 1 Hale, 507 ; East, P. C. 654 ; Gould, J. 1 I Kilby v. Wilson, Moody, 178 ; Imns v. Mot- 
Leach, 522, 3 ; Noble v, Adams, 7 Taunt. 59 ; | ley, 7 Bing. 543 ; 2 Russ. 156. 

(o) In other words, a thief has a right of property and possession, as against another thief 
who steals from him the stolen goods. 

(w) As to ownership of the property of deceased persons in respect to larceny, see 9 Eut, 
P. C.6S2; 2 Russ. 165, Am. Ed. 1824; lHale,514; Davis's C. 2 Car. Law Rep. 291 : Rose. 
Et. 516 ; Scott's C. R. & R. 13 ; Smith's C. 7 C. & P. 147. 

As lo properly in grave-clothes and coffin, see 3 Inst 110; Haynes's C 19 Coke. Rea 
113; 2 Russ. 163; 1 Hale, 515; 2 East, P. C. 652. 

In Scott^s C. R. & R. 13, the widow and children of a deceased joint owner of sheqii on 
whose estate no administration had been taken out, were held to be owners of his ahiie m 
respect to a larceny, and the possession of the surviving joint owner of their share for them, 
to be their possession. See also Gabv's C. R. & R. 178, where the widow and children were 
hiU owseiB of a deceased pardaer's share in tlie business of a shop, a division of the pnmitf 
having been made and no administration having been taken out See 2 East, P. C 6561; S 
Ensa. 168; 1 Hale, 514; Davis's C. 2 Car. Law Rep. 291. 

Ob the aapointment of an executor or administrator his property in the personal estate of 
the deceased relates back to the time of his decease. (Wonson v. Say ward, 13 Pick. 4091) 
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As where oue has a claim upon the owner and occupant of land for 
a part of a crop, as a eompensation for his services.' (or) 

21 • Where a thing is stolen, it is stolen not merely from the per- 
son having actual possession of it, but also from the other proprietary 
or possessory owners thereof, other than the thief himself.(y) 

22. One owner of a thing as to larceny may commit a larceny of 
it from another such owner ; and every owner of a thing, whether 
proprietary or possessory, is owner in respect to larceny by any other 
owner, whether proprietary or possessory, subject to the exceptions 
and modifications provided for in this chapter.(z) 

As where one has put a thing into the custody of a servant, and 
takes it from him clandestinely with intent to charge him with 
the value of the same, and subject him to the loss thereof.* 

> Simte V. Oay, 1 Hill's R. 365. | s. 47, 7th Ed. ; Fost. 123, 124 ; 2 RnsB. 105, 

» IHmle, 513,514; 3 Inst. 110; 1 Hawk, c 33, I 8th Ed. ; 4 Bl. Com. 231 ; 2 East, F. C. 556. 

(x) Where one, employed with othen in mining, took ore from their heB|>, in order to get 
pay for digging it himself and deprive them of the same, it was held not to be lareeny ; 
Webb's cTltoic. £v. 500, where tne heaps of each were kept separate merely as a subrtitato 
for a tally. 

(y) To whatever extent and for whatever purpose any one has a pn^rty in or ririit to n 
tiling sfeolen, to such extent and in respect to such purpose it is stolen from Anum, and a tfa^ft 
it fiom all the proorietors, except in the case of theft by one of the owners as to larceny, in 
which case it can do a thefl only from the others. (See Cowing v. Snow, 11 Mass. R. 415.) 

(z) Bv the Stat 7 & 8 Geo. 4, Peel's j^ct, c. 29, s. 45, the stealing of a chattel or a 



Jbiwrt by the lessee is made larceny. The tenant in this case has the exclusive right of 
■ctud possession under his contract; that is, one who is possessory owner as to larceny may 
commit larceny of the thing of which he is such owner in respect to the proprietaiy owner. 
The indictment is precisely as in any other case of simple larceny. (1 Arcnb. P. A. 40&) 
CSarriers for hire could not, by the old common law, commit larceny. (Madox's C. R. & R.99; 
3Rins.ld5; Rose. Ev.478; PraUey's C. 5 C. & P. 533; lHale,504; Anon. 3East,P.a 
607 ; Fletcher's C. 4 C. & P. 545 ; Rose. £v. 475.) This rule is altered by junsprndeoce in 
Massachusetts, (Com'th v. Brown, 4 Mass. R. 580;) and by legislation, (Rev. Stat c. 196, ■. 
dOLj So it has been altered in English jurisprudence. (Rex v. ITNamee, Moody, c 4, 968.) 

DO depositaries or bailers without hire cannot, by the common law, commit larceny. (9 Rnsik 
131; 9 East, P.O. 681, 684; Rose. Ev.478; 9 Deac. Abr. 781; Leigh's C. 9 East, P. C. OM ; 
Gonnan's C. 9 Overton's R. 68.) 

Jurisprudence has been exceedingly embarrassed on the subject of this section. Where 
an owner, whether his oroperty be absolute or modified, partial or of the entire thing, 
ftmdnlently, for his own oenefit, takes it from another in whose hands it is, with intent to 
•abject him to the loss and despoil him of the value of the thmg, the act is plainly, ia its es- 
sential character, a thefl; and so it has been distinctly held in divers cases at common law. 
Jarisprodence has established, beyond question, that an absolute owner may steal ftom an- 
odier idiat belongs to himself. In the case of a theft by a carrier, wIk), having a lien sad 
coBBegnently a r^[ht of possession, steps out of the character in which he exercises such do*- 
isSBory right and removes the thinsr, or a part of it, and disposes of it in violation ( jThii 
trasty with intent to steal it, this is held, in the jurisprudence both of England and thisBMe 
ttid the other states, to be a stealing of the thing, or such part, fnm the p ro p rietor, notwidi- 
Handing the carrier, both on account of his lien and his charge of the thing and iMOonbiUty 
Ik 'm f»]n% ii both a piqirietaij and poMtMo i y owner cf it, w to a iMCtiy rf tiif tiang 
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Or where the proprietor of an article clandestiDely takes the same 
from an officer who has seized the same on execution.' 

Or where the owner of a thing has delivered it to one to put on 
board of a ship and give bonds for its exportation, and the bailee 
gives bond ; and, while it is in the course of being put on board, 
the owner clandestinely takes it, intending to leave the bailee lia- 
ble on his bond.^ 

Or where the owner of a thing, having pawned it, takes it clandes- 
tinely from the pawnee, with the intent to deprive him fraudu- 
lently of his property in it.' 

Or where the owner steals a thing from a carrier, to whom he had 
delivered it to carry.* 

Or where a carrier steals an article delivered to him to be carried. 

Or where an agent, clerk or servant steals a thing put into his cus- 
tody by the proprietor.* 

23. Where the hiring of a thing is in good faith, and not a mere 
pretence on the part of the lessee, he cannot commit larceny of the 
thing let to him, while the same remains in his possession under such 
contract.®(aa) 



* Norton's C. 8 Cowcn, 137 ; Palmer v. The 

People, 10 Wend. 165. 

• Wilkinson's C. R. & R. 470. 

'India Pen. Code, 94; 1 Bac. Abr. 557; 1 

Hawk. P. C. 7lh Ed. c. 19, s. 37. 
« Wilkinson's C. R. 6c R. 470 ; 2 Russ. 155 ; 2 

Deac Abr. 782 ; Bac. Abr. tit. Carrier, C. ; 



Post. 123, 124 ; 2 East, P. C. 558. 
» Rev. Slat. c. 126, s. 29, 30. 
• Mears's C. 1 Show. 50 ; Raven's C. Ed. 24 ; 

Anon. Eel. 81; 2 Ross. 154; 2 East, P.O. 

585 ; Belstead's C. R. 6c R. 411 ; Brunswick's 

C. Moody, 27. 



from him by any third party, or even by the owner himself. So in the case already cited, of 
a larceny of a thing by one who has the absolute, unqualified property and possesnon, fixni 
his servant, who merely has it in custody, the two parties are respectively at the extremes of 
proprietary and possessory right, the mere custody being the smallest possible ri^ht against 
which larceny could be committed, and it is committed by the party having the absolute 
property and possession, nothing but the mere manual keepmg being in another. The merely 
verbal, formal solecism being surmounted, then, as tlie common law now stands, by adljadica- 
tions founded upon the plainest reasons, the question arises, from what different parties hav- 
ing any proprietary or po^essory right, a person can steal a thing which another might stetl 
from him. Another question arises, as to the best form of expressing the doctrine Uiat mty 
be adopted, viz., whether it is better to lay down the general doctrine that one, against whom 
larceny of a thing can be committed, cannot commit larceny of such thing himself, and thea 
specify the exceptions to that general rule ; or, vice venoy to lay down the general doctiuie 
tnat any one, against whom larceny of a thing can be committed, can commit larceny of the 
■ame thing as against any other against whom a larceny of it can be committed, and thei 
specify the exceptions to this general rule. The latter method is deemed the plainest, and it 
seems also to be the safest, inasmuch as it cannot leave a case of larceny unprovided againit 
by reason of an imperfect enumeration of the exceptions, and is certain not to include a esse 
which is not a crime, for the taking must be such and with such intent as to come within the 
definition of larceny, and no innocent taking can come within that description. Accordinglff 
the doctrine is so laid down in the above section. The decisions, as appears aboive and inll 
appear snbseqaently, are conflicting and inconsistent on this subject 

(oa) By the English statute, cited in the preceding note, a lessee may commit lareeny of 
the thing leased. 
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24. An officer of the law in legal possession of a thing as such, 
cannot, while it so remains in his possession, steal the same.^ 

25. A joint tenant or tenant in common cannot commit larceny of 
the joint or common property, as against his co-tenant, unless such 
co-tenant has a rightful, exclusive possession of the same, as against 
the joint tenant or tenant in common taking the same*(66) 

26. Larceny cannot be committed by the husband from the wife 
of her property, or by the wife from the husband of his property.* 

27. The taking of a thing is the getting manual or actual posses- 
sion, or actual control thereof, either directly and immediately, or 
indirectly, by some intermediate agency or means. 

The thing must come into the possession or control of the taker. 
Where one stops another who is carrying a thing and bids him 
put it down, and threatens to shoot him unless he complies, and 
he thereupon puts it down, but the offender, before he can take it 
up, is arrested, this is not a taking.^ 

Where one attempts to rob another of an article tied to his dress, 
and, in the struggle, the article is detached from the dress and 
falls to the ground, when the assailant is arrested, this is not a 
taking/ 



> Com'th V. Morse, 14 Mass. R. 217 ; People v. 

Norton, 8 Cowen, 137 ; Dillenback v. Jerome, 

7 Cowen, 294; Palmer v. The People, 10 

Wend. 165. 
•WeUbid'sC. R. 6c R. 517; Farre's C. Kel- 

jring, 43; S. C. 2 Russ. 21; French's C. 

R. & R. 491 ; S. C. 2 Russ. 21 ; Turner's C. 

1 Leach, 536 ; and see 1 Russ. 19 ; 2 Russ. 

155; 3 Inst. 110; 2 East. P. C. 558 ; IHawk. 



c. 19, s. 32, 8th Ed. ; 1 Hale, 514 ; Clark's C. 

Moo. 376, n. ; Harrison's C. 2 East, P. C. 

559 ; 1 Leach, 47 ; Willis's C. Moo. 375 ; 

Tolfree's C. Moody, 243 ; People ©. Schuyler, 

6 Cowen, 572. 
» Forrell's C. 2 Russ. on Cr. 63, 8th Ed. ; 1 

Leach, 322, n. (b) ; 2 East, P. C. 557 ; Rose. 

Ev. 470. 
* 1 Hale, 533 ; 2 East, P. C. 556. 



(M) That is, a joint owner, or an owner in common, is subject to the same rule as to larceny 

ShiiDy except in respect to his co-joint owner or co-owner in common. If, for instance, one 
the joint owners steal the joint property from a servant, or carrier, &c. who is not a joint 
owner with him, it is larceny no less than if he were solo owner. 

This exception is well established by the common law jurisprudence. (2 Russ. on Cr. 154, 
Am. Ed. 1824 ; 2 East, P. C. 557.) But if one owner in common have possession in exclusion 
of the others, then, according to the common law, larceny may be committed of the thing by 
the others. (Bramley's C. R. & R. 478 ; 2 Russ. 155, Am. Ed. 1824 ; Rose. Ev. 514.) 

The French law of larceny is similar to our own in its general definition. By that law, as 
widl aa hy ours, larceny is an invasion of both property and possession ; and yet by the 
French law, a joint owner can commit larceny of the share of his co-joint owner. (Adofph & 
Helie, Theme Cod. Pen. vol 6, p. 580, 582, 587, 588.) The difficulty in such case is, the 
futahliahing the facta characteristic of larceny. This difficulQr operates, not towards thd 
eonvietion of the innocent, but in fiivor of his escaping punishment 
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Where one attempts clandestinely to take a thing from another's 
pocket, and is seized, having the thing in his hand but banging 
to the pocket by strings, this is not a taking.' 

Where goods are tied to a shop-counter or window, and one takes 
hold of the goods and carries them the length of the string by 
which they are fastened, but without parting it, it is not a taking.' 

Where one, putting a piece of paper on a table before another, com- 
pels him to write and sign an obligation, and then takes it, this is 
not a taking from the compelled party, the paper not having been 
bis, or in his possession.* 

Where one takes hold of an article and raises it within the pocket 
of another, but before getting it out of the pocket, being seiied, 
drops it back into the pocket, this is a taking.'* 

Where one snatches an ear-ring from the wearer's ear, so as to tear 
out and detach it from the ear, but, at the same instant, drops it 
among the wearer's curls, it is a taking.* 

So where one takes another's purse, but, finding nothing in it which 
he thinks worth stealing, restores it to the owner, or throws it 
down, intending to abandon it, this is a taking.* 

So where one, having taken a purse, hands it back to the owner, 
bidding the owner to give him the contents, this is a taking.^ 

So where one cuts another's dress and an article is thus made to fall 
out of the dress upon the ground, and he takes it up, and then 
drops it in a struggle with the owner, it is a taking of the article.* 

The removal of a thing from the place where it was, is a taking,' 
though such removal is not from the enclosure, apartment,'^ vehi- 
cle," receptacle," or depository" in which it was. 

But the merely changing the position of a thing, withput removing 
it from the place where it was, is not a taking.'* 

The taking may be by the hand of another who is under the con- 
trol of the taker,'* and acts under his direction, having no knowl- 



• Wilkinson's C. 1 Hale, 508 ; Russ. on Cr. 63, 

Am. Ed. 1824 ; 2 East, P. C. 556, 

• 2 Rnss. on Cr. 96, 8th Ed. ; Anon. 2 East, 

556; Rose. Ev. 471; People r. Philip, Rog. 
N. Y. Crim. Rec. for 1819, 177. 

• Phipoes's C. 2 East, P. C 599; 2 Leach, 673. 

• Thompson's C. 1 Moody, 78; Rose. Ev. 487. 

• 2 Ross, on Cr. 63, 96, 8th Ed. ; Lapier^s C. 1 

Leach, 320. 

• 1 Hale, 533 ; 2 Inst. 69 ; East, P. C. 557. 

▼ Peat's C. 1 Leach, 228 ; Russ. on Cr. 63, 96, 

Am. Ed. 1824 ; 2 East, P. C. 557. 
■ 2 Ross, on Cr. 63 ; 3 Inst. 69. 

• Z Ron. 95, 184 ; Jones's C. 1 Lewin, 249 ; 2 



East, P. C. 555 ; Rose. Er. 470 ; Roiisni'i 
C. 2 East, P. C. 617 ; India Pen. Code, 94. 

lORass. 95; East, P.C. 555; Rof«.Ef.470; 
Simpson's C. Kel. 31 ; 1 Hale, 508 1 Smtf^ 
Wilson, 1 Coze, N. J. 439 ; Amiezs^ C > 
Deac. Abr. 1662; 6 C. & P. 344. 

" Coslet's C. 2 Ross. 95; 2 £«st, P. a Ms 
Rose. Ev. 470. 

» Walsh's C. Moody, 14. 

» 2 Russ. 96, Am. Ed. 1824. 

>« Cherry's C. 2 Russ. 95, 8th Ed. ; 2E»^T^ 
556 ; 1 Leach, 236, a. (a). 

» 1 Hale, 516; India Pta. Co. 93. 
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edge of the thievish intent of such other,' or by SN)me intermediate 
means or contrivance.* 
Where, at the time of taking a thing, the taker has no intention of 
restoring it, his afterwards voluntarily restoring it does not pre- 
vent the taking from being a larceny." 

8. A taking may be clandestine, or by surprise, threats or 
e.\cc) 

9. The detaching, severing or separating from real estate, or re- 
ing, any part of the same, or any thing affixed or annexed or 
irtenant thereto, is a taking of such part or such thing so an- 
^, affixed, or appurtenant.(</df) 

9. The taking, in order to constitute larceny, must be with in- 
to deprive and despoil the owner of the property, or of the value 
eof. 

As where one takes an article from the person of another for the 
purpose merely of inducing the other to follow him to regain it, 
and not for that of appropriating the article to his own use or 
profit, or depriving the owner of it, this is not larceny.* 

Nor is the taking of a thing for the purpose merely of temporarily 
using it{ee) 

Nor is the secretly taking, by servants, of the provender of their 



ms's C. 2 Bass. 95, 113, 8th Ed. ; Rose. 
. 460, 496; Hawkiiis's C. 2 East, P. C. 
i, SS5; PatmsD's C 2 0eac. Abr. 736; 
T. Sapp. 299. 
a Pen. Co. 93. 



'1 Hale, 533; Crompt. 34; Dalt. c. 100; 
Adolphe &; Helie, Theo. Cod. Pen. ▼. 6, p. 562. 

* Rose. £v. 469 ; 1 Crim. Law Rep. 24. 

• Dickinson's C. R. 6c R. 420. The Roman law 

is the same. (D. 47, 2. 15 Ac 16.) 



I Taking by pottiDg in fbar, by threats or force, will make the larceny a lobbeiy. 

) The doctrine of the common law is, that if the severing and taking are one act, it is 
but if they are different acts, it is so. The distinction seems to be founded on 



iglit t difference, and, besides, it is sobtile and difficult of applicaticm. By Stat 8 W. 
. e.9, a. 5, and 7 &8 Gea 4, c. 29, s. 45, Peel's Act, the severmg of any fixture br a les- 
mmmfiumdi, is larceny. There does not appear to be any reason why it sfaoula not be 
■w in case of a taking by any other. The New York Revised Statutes, p. iv. tit 3, 
ii96, provide, that severing produce firom the soil, or materials from a buildiiu; or fenccL 
akinff the same away with a larcenous intent at the same time, is larceny no less than if 
DM lad been inreviously severed. 

) Crump's C. 1 C. & P. 658; S. C. Rose. Ev. 473, where one took a horse and xode it 
' thirty miles and then turned it loose, and the horse furniture was offered for Mle^ it 
hdd to be a larceny of the ibmiture and not of the horse. And see 1 Hale, 509; 1 
ie,Cr. L. Scotland, 87, n; PhUlipe's C. 3 Rnss.97, 8th Ed.; 3 East, P. C. eOS. 
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employer, to feed his teams, though it be taken against liii 
will.(//) 
Nor the taking of a thing on the supposition and under the belief of 
the taker that he has a right to take it/ 

31. Where one compulsorily takes a thing, at the same time mak- 
ing what he deems a reasonable compensation for it, it is not lar- 
ceny.' 

32. But the making or offering a merely colorable, pretended, and 
obviously inadequate compensation, will not prevent the taking from 
being larceny .^(gg-) 

33. Where the question of larceny or not larceny depends on the 
intention of the taker to make compensation or indemnity for, or 
restoration of, the thing taken, the burthen is on him to show such 
intention, by the circumstances or otherwise. 

34. The taking of a thing for the mere purpose of destroyiogi 
wasting or injuring the same, without any appropriation of it b^ 
the waster or destroyer to his own use and benefit, or that of another, 



> 1 Hale, 506, 507; 2 East, P. C. 659, 601 j 
Rose. Ev. 473 ; Van Mayen's C. R. &R. 118 ; 
HaU's 0. 3 0. & P. 409 ; 1 Hume Or. Law 
of ScoU. 146 J Halloway's C. 5 C. Ac P. 524. 



3 The Fisherman's C. 2 East, P. C. 661. 

' 1 Hume Grim. Law of Scotl. 83 ; Simon's C. 

2 East, P. C. 662, 712 ; Spencer's 0. 2 Etit, 

P. C. 712. 



{J[f) Morse's C. R. & R. 307. This was ruled to be larceny ; but the intent to deprnre the 
owner of the benefit and to appropriate the thins^ or benefit of it to the taker, or anoOier Aa 
the owner, seems to be wanting in this case as in the preceding ones, and so it seemi pluDlj 
not to be larceny. 

igg) Where a thing is taken without force with an intent to make adequate compomtioB, 
it is doubtless not a larceny, for the case is wanting in the essential characteristic of thit 
crime, as defined in the statutes and books imiversallv. But when the question is of robboji 
or not robberv, there is, on the first impression, a doubt whether it is or is not laiceqj if til 
taker bonaJiJe gives or intends to give what he considers to be an adequate compensitioii 
but what the person from whom he forcibly takes the thing absolutely renises to accept •■ tt 
adequate compensation ; or where it appears that the thing is taken from him without nis con- 
sent and expressly against his will, by force, he having no knowledge of the taker^ inteatioi 
to make any compensation. In such case, the taking being a high-handed act,may,acoDrdiB| 
to the numoer of persons concerned and the circumstances, be a riot or other offence, wfaelbar 
the taking be a larceny or not But whether it is a larceny is tiie question, — fyt ahhoofh 
there may be a sufficient force or putting in fear to constitute a robbery, as far as Um qneitins 
of robbery or not depends upon the force or putting in fear, yet if it be not a larceny it eiB- 
not be a robbery, that ofience being, according to the definition of it, a luceny by force* b 
considering whether the act be a larceny, then, the force and putting in fear may be kftoit 
of the question, since these do not constitute, but merely aggravate the larceny. Tbe cist 
then becomes the same that is provided for in the general delnition of larceny. 
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and without any view, by him, to his own profit or benefit or that of 
another, is not such a taking as is requisite to larceny.^ 

As where one, who attempts to rob a traveller, being disappointed 
of finding money about him, from mere chagrin takes his horse- 
furniture and scatters it about the highway.' 

35. Where any one assists in, or gives facilities to, the taking of a 
thing, not for the purpose of depriving the owner of it, or gaining 
for himself or another than the owner any direct profit from the 
thing, or the destroying, altering, injuring or defacing it, or convey- 
ing it away or concealing it, but for the mere purpose of convicting 
those concerned in taking the thing with intent to steal it, this is not 
larceny by the person so assisting.' 

36. Where the owner of a thing, with a view to his own gain, 
originally suggests to or instigates another, directly or indirectly, to 
steal the same, and such other thereupon, in consequence and pursu- 
ance of such suggestion, takes the same, with intent to steal the ' 
same, it is not a taking against the will and without the consent of 
the owner, and is not larceny. 

As where one conspires with another to induce a third to rob him, 
in order to obtain the reward for the apprehension of the robber, 
and a third, being instigated and not knowing of the conspiracy, 
thereupon takes a thing from one of the conspirators by force.(AA) 

37. Where the owner, being apprized of a design to commit lar- 
ceny, or on suspecting another of being a thief, puts a thing in his 
way, or removes obstacles to the taking and gives facilities thereto, 
with the intent of detecting and convicting the thief, the taking be- 
ing originally projected and undertaken by the thief, without prior 
instigation thereto directly or indirectly by the owner, it is a taking 
without the consent and against the will of the owner.(n) 



■ 2 East, P. C. 563 ; Anon. 2 East, P. C. 662 ; 
RoBcEv. 468; India Pen. Co. 95. It is a 
i of malicioos mischief. 



• Anon. 2 East, P. C. 662. 

* Donnelly Ac Vaagban*s C. R. & R. 310 ; 2 
Marsh. 571 ; 2 Rass. 104, 3d Am. Ed. 

{kk) ITDaniel's C. Feet 121. Bat if he, of his own motion, takes the thing, though the 
owner leaves him to take it without any attempt to prevent him, or gives opportunity by pnt- 
tuy the thinff in his way for the purpose of convicting him, having before suspected him of 
bemg a thief, this, by s. 37, is larceny. 

(n) Egffington*8 C. 2 Rass. 105, 8th Ed. ; 2 East P. C. 666; 2 Leach, 913; State «. Co- 
vington, 3 Bail. 569 ; the hop-dealer's C. 2 Leach, 921 ; Norden's C. Fost 129 ; S. C. 2 East, 

3 
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38. The taking of a thing with the intent specified in the first 
section, with the consent of one having the right or authority to 
transfer the property in and possession of the same, to the delivery 
thereof for some purpose other than the transfer of the property 
therein, is, in respect to larceny, a taking against the will and with- 
out the consent of the owner. 

As taking a bill of exchange under pretence of getting it discounted/ 

Or taking under pretence of borrowing.*(jy) 

Or taking with the pretended purpose of doing work and labor, the 

thing being delivered for such purpose.^ 
Or taking under pretence of hiring.^ 

39. The taking of a thing with the intent specified in the first 
section, with the consent of one having the possession or custody, or 
the control and disposition of the possession or custody thereof, bat 
no right or authority to transfer the property therein, where such 
taking is by means of a trick or deception, or by taking advantage 



> Aicklcs's C. 2 East, P. C. 675 ; S. C. 2 Ross. 
120 ; S. C. 1 Leach, 294 ; and see Campbeirs 
C. 2 Leach, 564 j S. C. 2 East, P.O. 644; 
S. C. Deac. 750 ; Oliver's C. cited 4 Taunt. 
274 ; S. C. Deac. 746 ; and Williams's C. 6 
C. & P. 390. 

• Tannard's C. 2 East, P.O. 687 ; and see Rose. 
Ev. 488 ; Armstrong's C. 1 Lewin, 245 ; Ger- 
man's C. 2 Nott & M'Cord, 90. Contra, Arm- 
strong's 0. 1 Lewin, 245 ; Bank's C. R. & R. 
441 ; 2 Ross. 132, 8th Ed. ; Rose. Ev. 480, 
490; 2 East, P. C. 681, 693 ; 1 Hale, 504 ? 3 
Inst. 107. 



' Stark's C. Moody, 87 ; 2 Ross. 200 ; Bote 
Ev. 479 ; 2 Deac. Abr. 748. Contra, 2 Bon. 
131 ; 2 East, P. C. 603 ; 1 Show. R. 53 ; L^ 
vy's C. 4 C. Ac P. 241; Rose. Ev. 478. So it 
is said bailers for hire cannot commit laroeof • 
Smith's C. Moody, 473 ; 2 Ross. 131, Am. 
Ed. 1824 ; 2 East. P. C. 681. 

* Charlewood's C. 2 Rnss. 120, 128; RoscEf- 
489 ; S. C. 2 East, P. C. 689 ; S. C. I Le«h, 
409; Hench's C. 2 Rass. 120; Davenport's 
C. Rose. Ev. 489, 493; 2 Deac. Abr. 745; 
Archbold's Peel's AcUt, 5 ; Vicar's C. 1 Lewin, 
199. 



P. C. 666 ; 2 Leach, 921 ; Livingston Pen. Code, a. 647, proposes to annul the consent of i 
minor, not having discretion to know the value of property. 

(if) "^^^ taking of money under pretence of ffiving a sufficiently valuable piece of jeweby 
in pledge, the article given in pledge being, anu being known to be, of comparatiTely tiifiu 
value, the whole transaction being a sheer imposition, has been held in some cases to be Itf" 
ceny ; in others it has been held not to be so. It was the case of what was called ring-dr^ 
ping, viz., picking up an article of jewelry, of trivial value, which had been purposely put m 
the way, and under pretence of sharing with a companion or by-stander, takii^; money of 1dm 
to half of the value of the article, on the supposition of its being of great value, and letvinf 
the article with him in pledge, to be redeemed by the pretended finder ; or borrowinff moMJ 
of a third oerson on the pledge of the article, under pretence by the finder of making a di- 
vision of the prize among themselves. (Watson's C. 2 Russ. 126, 8th Ed. ; S. C. 2 Eut,P.C 
680 ; S. C. 2 Leach, 640 ; Moore's C. 2 Russ. 124, 8th Ed. ; a C. 2 East, P. C. 679: aC 1 
Leach, 314 ; Patch's C. 2 Russ. 123 ; a C. 2 East, P. C. 678 ; a C. 1 Leach, 238 ; Manh'^C 
1 Leach, 345.) In Jackson's C. Moody, 119, obtaining money in this way was held not to be 
larceny. The case seems more properly to belong exclusively to the heao of obtaining nooey 
of goods on false tokens and pretences, though in crimiiuilitv it is equivalent to larceny, ^ 
in&ed are many other cases of obtaining money or goods on false tokens and ] 
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of the mistake of the person having such custody or possession , is, 
in respect to larceny, a taking against the will and without the con- 
sent of the owner. 

As taking a parcel from and with the consent of a servant, sent there- 
with to a person who has ordered the same, the taking being un- 
der pretence by the taker that he was going to carry it to the 
person who has ordered the same.* 

Or taking a mail-bag at the post-office from the person having the 
custody of the same, under pretence of being the carrier of the 
mail.' 

40. The taking of a thing with the consent of one having the 
right or authority to transfer the property in and possession of the 
same, to the delivery of possession thereof as a transfer of the prop- 
erty therein, though such consent be obtained by a false token or 
pretence, is not larceny. 

As obtaining money by a written request in the name of another for 

a loan of the same.' 
Or where one, having agreed for the purchase of a horse, rides him 

away with the vendor's consent, promising to return immediately 

and pay the agreed price. ^ 
Or where one pays a wager, in which he is cheated.* 
Or where one obtains an article at a shop in the name of the person 

who had ordered it.*(A-A-) 



» Wilkins's C. 2 East, P. C. 673 ; S. C. 2 Russ. 
119; S.C. 1 Leach, 520 ; and see Songsteth's 
C. Moody, 137; Rose. £v. 488. 

• Pearce'8 C. 2 East, P. C. 603. 

* A. Hainsoii's C. 2 Rass. 117. 



* Harvey's C. 1 Leach, 467 ; S. C. 2 Russ. 109, 

8th Ed. ; S. C. 2 East, P. C. 669. 
^ Nicholson, Jones Ac Chappel's C. 2 Leach, 610. 

• Adams's C. 2 Rass. 8th Ed. 



(kk) Where tlie thingr is not delivered as a transfer of the proper^, the taking of it may be 
a laiceDV. As where one, under pretence of a purchase, ordered a thing to be sent from a 
shop to his lodgings, which was accordingly sent tliither with a bill of parcels for ready pay- 
ment by a servant, whom he contrived, under some pretence, to send back, leaving the thing 
there, which he thereupon immediately carried away with intent to steal it, for which purpose 
he had ordered the thing, this was held to be larceny. (Anon. 2 East, P. C. c. 16, s. 119; 
&a2Ru88.120,n.) 

A rogue, pretending to be the ser\'ant to another rogue, left a note from his pretended 
mater requesting a hosier to send some silk stockings to his lodgings ; whereupon the hosier 
carried a parcel Uiither, from which the pretended purchaser selected a number of pairs, the 
price of which was named by the hosier, and the pretended purchaser then requested the ho- 
sier to bring some other articles, which ho returned to his shop to fetch, leaving at the pre- 
tended purcnaser's lodgings the stockings which had been picked out, with which the rogues 
made on^ as soon as the hosier had gone out The pretended purchaser had not ezprMsly 
said he would take the stockings at the price named by the hosier. This was held to be lar- 
ceny on the ground that the whole conduct of the rogues ^ manifested an original and pre- 
concerted design to obtain a tortious possession of the property,** and on the other ground 
tint ^ there did not appear to be sufficient delivery to change the possession.** (Sharpless Si 
Greatriie's C. 1 Leach, 93 ; 2 East, P. C. 675 ; S. C. 2 Russ. 118. 
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41. Where the taking of a thing is with a fraudulent intent to 
despoil the owner for the benefit of the taker or some other person, 
the taking is presumed to be without the consent and against the 
will of the owner, whether known or not known.^ 

42. The taking, atone time, of one or more things from the same 
owner or owners, is but one larceny.^ 

43. It is not necessary, in respect to larceny, that it should appear 
whose property, other than the taker's, the thing is ; it is enough 
that it appear that it is not the taker's, and that it does not appear 
to be derelict ; and in case of doubt whether a thing is derelict, the 
presumption is that it is not so.^ 

44. Where a thing that may be the subject of larceny, comes, by 
mistake or otherwise, into the hands of another than one having anj 
proprietary or possessory right thereto, and he fraudulently, and not 
in the exercise of, or for the purpose of maintaining, any supposed 
right, claim or privilege, embezzles, conveys away, secretes, converts 
to his own use, or disposes of the same, against the will and without 
the consent of the party or parties, known or unknown, having the 



» 2 Russ. 162, 3d Am. Ed. ; 2 East. P. C. 651. 
• Birdseye's C. 4 C. Ac P. 386 ; Jones»s C. 4 C. 

& P. 217 ; 1 Hale, P. C. 531 ; 2 East, P. C. 

740 ; 2 Deac. Abr. 789. 



3 See 2 Russ. 161, 17S, 8th Ed.; 2 East, P. C. 
651 ; 1 Hawk. c. 18, s. 38; Deac. Abr. 784j 
2 East, P. C. 606. 



Two persons at a fair agreed on the sale of some oxen at a certain price, ready caih to b« 
paid at a certain inn. The vendor went to tlie inn to meet the purchaser tliere and iwktt 
the money ; in the mean time the pretended purchaser drove awuy the oxen with intent to 
take them without paying for them. This was ruled to be larceny. (Gilbert's C. Moody, 185.) 

A thing was agreed for, to be paid for on delivery to the pretended purchaser, at his ova 
door, whither a clerk was sent to receive Uie pay. By concert with the pretended parchaser 
the article was carried by tlie person who took it to another place, with intent not to pay fof 
it This was held to be larceny, as the article was not delivered as a transfer of the prop" 
erty. (Pratt's C. Moody, 250.) 

The three preceding sections relate to cases where the offence of larceny bordexs up«»f 
and, in some degree, concurs with, that of obtaining money or goods by means of false toketf 
and pretences. There is no practical objection to extending larceny to some cases which 
come also under the other offence, and it is probably not possible to define tlie two ofibnctf 
80 that, in some cases, the same fraud may not come within the description of either. "Hu* 
is the case as the law now stands, not only in this instance but in many others where two 
offences are of a similar character. The only effect is, that llie offender has the chuice of 
getting off with a punishment for the lighter offence, where tlicre is a difference in the poB" 
alty. But the probability is, that the range between the maximum and minimum punishnieD^ 
of each will be such, that, in case of conviction under either, tlie same punishment wiH be 
awarded. The safer course, therefore, seems to be, to take the chance of extending tbe 
description so as to cover, in some instances, the same cases of fraud under each, rather than 
that of leaving some cases unprovided against by too circumscribed a description. 
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right to dispose of the property therein, with intent to deprive and 
despoil such parties of the same, or the value thereof, and without 
any intent then or thereafter to restore the same to them, or make 
compensation or indemnity to them therefor, he shall be subject to 
the punishment for simple larceny of such thing. 

As where one, by mistake, takes a letter at the post-office, addressed 

to another, supposing it to be addressed to himself, containing a 

draft, and converts the same to his own use.* 
Or where one in self-defence disarms another and takes away his 

weapon, which he afterwards sells. (//) 
Or where a shopkeeper sells an article accidentally left in his shop, 

with intent to despoil the owner thereof of the same.' 

45. Where one having a joint or common, or qualified or partial 
proprietary interest in, or possessory right to, or being entrusted 
with, a thing, of a description that may be a subject of larceny, 
fraudulently, and not in the exercise of, or for the purpose of main- 
taining any right, real or supposed, embezzles, conveys away, se- 
cretes, appropriates to his own use, or disposes of the same, against 
the will and without the consent of another having any such interest 
in or right to the same, with intent to deprive and despoil such other 
of his interest in or right to the same, without any intent, then or 
thereafter, to restore to such other his interest or right, or make com- 
pensation or indemnity therefor, he shall be subject to the punish- 
ment for simple larceny of a like thing of the value of the interest or 
right of such other.(mm) This section does not apply to the appro- 
priation or conversion, by the husband or wife, of the property or in- 
terest of the other. 

As where a carrier fraudulently converts to his own use an article 
entrusted to him to carry. (n?i) 

' Macklow's C. Moody, 160. » M'Garrcn's C. 17 Wend. 460. 

(IQ Halloway's C. 5 C. & P. 524. This is not larceny unless he had an intent to steal at 
the tune of wresting the weapon from tlie other. 

{mm) It does not appear that tlie frauds proposed to he reached hy this section are offences 
tt comraon law. They are in part covered by the statutory provisions against embezzlement 
%iid the appropriation of property by servants, clerks and agents. By the above section, it is 
proposed to extend tlie rule of the statute to tlie otlier similar cases, where the fraud has, as 
described in the section, the most material characteristics of larceny. 

{nn) PraUey's C. 5C. & P. 533 ; Rose. Ev. 478 ; Madox's C. Moody, 92 ; S. C. 2 Russ. 
135; S. C. Rose. Ev. 478, held not to be larceny because the bailment had not been deter- 
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Or where a borrower converts to his own use the thing borrowcd.{oo) 

Or where a hirer or lessee converts to his own use the thing hired 
or let.' 

Or where a thing is delivered for the purpose of work and labor 
upon or in respect to it' 

Or where a finder of a lost thing converts the same to his own 
use.{pp) 

Or where a clerk, servant or agent, entrusted with or having cus- 
tody of a thing, converts it to his own use.(7jr) 

» See Brooks's C. 8 C. & P. 295, on this subject. * See James's C. 1 Pick. 375, on this sabject. 

mined at the time of the taking, but the act, in its character and consequences, is plainly 
equivalent to larceny. (See also David v. Garrett, 6 Bing. 716 ; Ellis v. Turner, 8 T. fiL 531 ; 
Dam V. Baldwin, 8 M. R. 518 ; Brown's C. 4 Mass. R. 580 ; Howell's C. 7 C. & P. 325.) If 
the carrier has broken bulk, or, by some other previous act, terminated the bailment, and then 
takes the thing, it is larceny at the common law. (Brazier's C. R. & R.337 ; S. C. 2 Reus. 34; 
Jones's C. 7 C. & P. 151 ; Chandler & Buel's C. 6 Ohio Rep. 67 ; Skut's C. 1 Leach, 124, 3d 
Ed. ; Anon. 2 Russ. 135 ; 2 East, P. C. 697 ; 1 Leach, 415 ; 1 Hale, 504 ; 1 Hawk, c 33, 1.4, 
7th Ed.) This seems to be an exceedingly trivial criterion of the case being larceny or no 
crime at all. Accordingly, it is abolished by the law of this State. (Rev. Stat c. 1526, 8.901) 
By the same statute, where any one " who shall be entrusted with property which may betbs 
subject of larceny, shall embezzle or fraudulently convert to his own use such oropaty be- 
fore delivery" of it " at the place at which, or to the person to whom, it was to be delivered, 
ahall be deemed to have committed simple larcenv." This statute covers in fact a large 
mass, and in principle, all of the cases covered by the above section, for it adopts the doctrine 
broadly, that a thing in the hands of one person, which belongs to another, and which comei 
into the hands of such person lawfully and on contract, may be stolen by him. This is the 
substantial doctrine and effect of the statute. The above section merely extends the doctrine 
to the case of an embezzlement of an undivided part of a thing ; that is, it providee that tbe 
distinction between embezzling half of a thing by dividing it, and that of erobezzlinff half of 
it by a fraudulent appropriation of the whole of it, shall not be a criterion of the act lieing a 
larceny or no crime at all. 



(oo) If the borrowing or hiring be a mere device and trick, it is larceny at the 
law. The above section applies to the case of embezzlement by a borrower, who afterwaidi 
forms the design of embezzling. See on this subject Tunard's C. 1 East, P. C. 694 ; S.C.1 
Leach, 214, n. (a.) ; Banks's C. R. & R. 441 ; 2 Russ. 132 ; 2 Deac. 748. 

ipp) See on this subject, 3 JnsL 107 ; 2 Russ. 100 ; 1 Hale, 506 ; Rose. Ev. 473; 9 East, 
P.C. 663; Jenks's C. 2 Tyler, 379; Hutchinson's C. 1 Lewin, 195; Wilbume'sC. 1 Lewin, 
251 ; Tyler's C. Breese's Rep. 227 ; Anderson's C. 14 Johns. Rep. 294. These cases, excepting 
2 Tyler, 379, reco^ize the common law doctrine, that if the thing be taken originally with ft 
fraudulent intent, it is larceny ; but if the design of converting is afterwards formed, it is not 
larceny. The above section is applicable to the latter case. Other cases at the commoB 
law recognize the same distinction. (Sears's C. 1 Leach, 415, n.(6); Pope's C. 6 C. & P. 346; 
Rose. Ev. 474 ; 1 Hale, 507 ; 2 Russ. 100; Cartwright v. Green, 8 Ves. 405; 2 Leach, dSS; 
Anon. 2 Russ. 102 ; 2 Deac. Abr. 741 ; James v, Walters, 2 Russ. 102 ; SUte o. Watson, 9 
Conn. R. 527 ; Wynne's C. 1 Leach, 413 ; Lambe's C. 2 Russ. 101 ; 2 East, P. C. 664 ; Roic. 
Ev. 474.) In this case, as in that of larceny by a carrier, the distinction between having the 
design of embezzling at the time of taking the thing originally, or forming such design enb- 
sequently, seems to be too slight a criterion of the case being one of larceny or no crime at 
all. The Rev. Stat c. 56, provides for the proceedings in case of taking up strav beaati or 
finding lost goods, but the statute law does not contain any provision on the subject of lir> 
ceny or embezzlement by the finder. 

[qq) Rev. Stat c. 126, s. 29, 30. The SUt of 33 Hen. 6, c. 1, provides against larceny by 
household servants of the goods of their master afler the decease of the master. The Stat 
21 Hen. 8, c. 7, provides that it shall be felony in a servant " to whom any caskets, jewels, 
money, goods or chattels shall be delivered to keep, to withdraw himseu and go away with 
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46. 1^. Larceny in the night to the amount of twenty dollars or 
more, or in the day to the amount of one hundred dollars or more, in 
the dwelling-house or other house, the bank, office, counting-room, 
shop, warehouse, storehouse, workshop, or vessel of another, or in 
any enclosed and covered building of another ; or from another from 
his person or in his presence ; or from the wreck of a ship or vessel 
of another ; or of any part of the cargo, or any article that was on 
board of or belonged to a wrecked or lost vessel of another, at the 

said caskets, &c. with the intent to steal the same and defraud his master thereof, contrary 
to the tmst so put in him ;" and also makes it felony in a servant, who, *' being in the service 
of his master, without the assent of his master, embezzles the said caskets, &c. and converts 
the same to his own use, with purpose to steal it f reciting at the same time that it was 
doabtAil whether this was felony at the common law. Mr. Kusscll, v. 2, p. 1217, Am. Ed. 
1834, remarks, that *' this statute is little resorted to at the present day. The clear maxim of 
the common law is, that where a party has only the bare custody of the goods of another, the 
legal possession remains in the owner, and the party may be guilty of trespass and larceny in 
ftaudnlently converting the same to his own use. So that it has been thought to be more 
msonahle and consistent to consider this statute as in the nature of a declaratory act" See 
Paradise's C. 2 East, P. C. 565, of a servant's taking bills of exchange ; Robinson's C. 
3 Bast, P. C. 565, of a carter's taking a package of goods which his master, in whose 
general employment he was, entrusted to him to carry ; Spears's C. 2 Leach, 825, 2 East, P. C. 
568, of a lighterman, who sold part of a lighter-load of oats, which he was sent to fetch 
fixxn on board of a ship by his master, in whose general employment he was, and who had 
parchased ihem to be delivered from on board of the ship ; Lavender's C. 2 Russ. 1221, Am. 
Ed. 1834, of money given to a servant to leave with anoUier; Chipchase's C. 2 Leach, 699, 
8. C 2 East, P. C. 5^, of a clerk's stealing a bill of exchange from the desk of which he had 
churge. See also Smith's C. 2 Russ. 208 ; R. & R. 267 ; Wilkinson's C. 2 Russ. 201 ; Wait's 
C. 3 Russ. 304 ; S. C. 2 East, P. C. 570 ; S. C. 1 Leach, 33 ; Bazely's C. 2 East, P. C. 571 ; 
a C. 3 Leach, 835 ; Mammon's C. 2 Russ. 202 ; S. C. 2 Leach, 1083 ; Murray's C. 2 East, 
P. C. 683; Jensen's C. Moody, 434; Clew's C. 4 Wash. C. C. R. 700; MetcalPs C. 
Moody, 433; Bull's C. 2 East, P. C. 572 ; S. C. 2 Leach, 641 ; Bass's C. 1 Leach, 251 ; 
Can's C. 2 Russ. 208 ; R. & R. 98 ; Leach's C. 3 Stark. N. P. C. 70 ; 2 Deac. Abr. 780 ; Hart- 
ley^ C. 2 Russ. 209; R. & R. 139 ; Thome's C. 2 East, P. C. 622 ; Squire's C. 2 Stark. 
N. P. C. 349 ; R. & R. 349 ; Ward's C. Gow. N. P. C. 168 ; Colloghan's C. 8 C. & P. 154 ; 
Hatchinson's C. R. R. 412; Eastall's C. 2 Russ. 197; Com'th v, Morse, 14 Mass. R. 217; 
People V. Norton, 8 Cowen, 137 ; Dillenback v, Jerome, 7 Cowen, 294 ; Hassell's C. 1 Leach, 
3; Baker's C. 1 Dow. & R. N.P.C. 19; 1 Deac. Abr. 778; Robinson's C. 2 Russ. 198; 2 
East, P. C. 565 ; Harding's C. R. & R. 125 ; White's C. 2 Tyler, 352 ; M'Namee's C. Rose. 
£▼.481; Moody, 368; Hughes's C. Moody, 370; 2 Deac. Abr. 1667; 1 Hale, 506; Aha- 
haes C. 3 East, P. C. 569 ; S. C. 2 Leach, 968 ; State v. Self, 1 Bay. 242 ; Atkinson's C. 2 
Ross. 301 ; 8. C. 1 Leach, 302, n. (a) ; Harris's C. 2 Russ. 209 ; S. C. R. & R. 198 ; Lack's C. 
3 Deac. Abr. 780 ; Spencer's C. R. & R. 299 ; S. C. 2 Russ. 210 ; Williams's C. 7 C. & P. 
338; S.C.2Deac. Abr. 779; Clay's C. 2 East, P. C. 580; Beechy'sC. R. &R. 319; S.C. 
3 Ross. 110 ; WiUiams's C. 6 C. & P. 626 ; S. C. 2 Deac. Abr. 1667 ; Biscall's C. 1 C. & P. 
454; & C. 2 Deac. Abr. 780 ; Whitcingham's C. 2 Leach, 912 ; Headge's C. 2 Leach, 1033 ; 
a C. R. & R. 160 ; Freeman's C. 5 C. & P. 534 ; Hayden's C. 7 C. & P. 445 ; HoweU's C. 7 
a & P. 335; Prince's C. Mood. & Malk. 21; Burton's C. 2 Deac. Abr. 779; Mellish's C. 
R. & R. 80; S. C. 2 Russ. 209; Thorley's C. Moody, 343; Hawton's C. 7 C. & P. 281 ; 
Snowley's C. 4 C. & P. 390 ; S. C. 2 Deac. Abr. 1667 ; Sullen's C. Moody, 129 ; Dingley's C. 
3RasB.33; S.C. 2Leach, 841 ; a C. 2 East, P. C. 510; S. C. 1 Hawk. c. 17, 8.37; Walsh's 
a R. & R. 215 ; S. C. 4 Taunt 258, 284 ; 2 Russ. 114 ; 2Leach, 1054, 1082; 2 Deac. Abr. 
748; Hoggins's C. R. & R. 145 ; Nettleton's C. Mood. 259; 2 Russ. 209, n. (1); Hobson's 
CR.&R.56; S. C. 2 Russ. 216 ; Taylor's C. R. & R. 63 ; S. C. 2 Russ. 207 ; 3B.&P. 
506; 3 Leach, 974; Hall's C. R. & R. 463; E. A. Jones's C. 7 C. & P. 834; India Pen. 
Code, 94. 

The preceding references are made, not merely for the purpose of establishing the propo- 
sition stated, bat for that of pointing out places where the subject is discussed. 
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time of its being wrecked, or during the storm or other distress 
or disaster preceding and occasioning its wreck or loss; or from 
the ruins of any house or other building on fire ; or of merchandise 
or any property whatsoever at the time of the removal of the same 
on account of danger or alarm of fire, is larceny in the first degree; 
provided the person committing the larceny has not, as bailee or oth- 
erwise, the actual possession, or special custody of, and is not en- 
trusted with, the thing stolen.(rr) 

2^. Larceny in the night to the amount of ten dollars or more 
and under twenty dollars, and in the day to the amount of twenty 
dollars or more and under one hundred dollars, in the cases and 
manner and with the exception set forth in the preceding sub-section, 
is larceny in the second degree; and so also is larceny to the 
amount of one hundred dollars or more, by a bailee or person having 
the actual possession or special custody of the thing stolen. 

3^. Any larceny, not appearing to be such in the first or second 
degree, is such in the third degree.(55) 

47. The distinction of day and night is the same in respect to 
larceny as in respect to burglary. 

48. Larceny from another, from his person or in his presence, in 
a dwelling-house, bank, or other building, or on board of a vessel, 
is larceny from him, from his person or in his presence, as distin- 
guished from larceny in a building or vessel of another.^ 

49. In respect to larceny of a thing from another in his presence, 

> Campbeirs C. 1 Leach, 564 ; 2 Ross. 52 ; Ow- I tledine's 0. 2 Leach, 574, n. ; Watson's C. 2 
en's C. 2 Russ. 53 j S. 0. 2 Leach, 572 j Gas- | Leach, 640. 

(it) The reason of the exception of the case of a bailee or person in custody of the BtolflB 
thing, is, that the fact of the larceny being committed in the house or other building of an* 
other, or in the night, would not, at least ordinarily, be any aggravation of the offence. 

(m) Where the statute has been against larceny in any dwelling-house, generally, not say- 
ing <' of another," it has been construed to apply only to larceny in the dwelling-house, &e. 
of another. (2 Russ. 51 ; Thompson Sl M'Daniers C. 1 Leach, 338 ; 2 Deac. Abr. 768 ; Gonld^ 
C. 1 Leach, 217 ; 2 Deac. Abr. 768, 771 ; Madox's C. R. & R. 92 ; Taylor's C. R. & R. 418: 
Rose. Ev. 333 ; C. M. Jones's C. 4 C. & P. 217 ; 2 Deac. Abr. 166a) 

The Revised Statutes, c. J 26, s. 11, in specifying ae^vated larceny from a yenel in dis- 
tress, add, " within the body of any county f but this seems to be unnecessary, since the 
jurisdiction of the courts does not extend beyond the body of the county ; and there does not 
seem to be any reason for thus limiting this crime any more than any other crime. 
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the phrase ^^in his presence^^ has the same construction as in respect 
to robbery. 

If the thing stolen is not in the actual direct personal inspection and 
keeping of the person from w^hom it is stolen, it is then larceny in 
a dwelling-house, bank or other building, as distinguished from 
larceny from the person. As where the thief takes from another 
his watch from under his pillow,* or from a table near him, when 
he is asleep.' 

50. Larceny from another, from his person or in his presence, as 
fiistinguished from robbery, is the taking of the thing otherwise than 
bj violence or putting in fear. 

As snatching the hat from the head,^ an umbrella,* or a bundle from 

the hand,* or a burthen that one is carrying on the head.* 
And so stealing from the person of one drunk,^ or asleep.* 

51. Dwelling-house has the same meaning in respect to larceny 
in a dwelling-house as in respect to burglary. 

52. Though the thief be not himself in the dwelling-house or 
other building, but, being near to it outside, takes a thing from 
within the house or other building, either by himself and without 
assistance from others, or with such assistance, by means of decep- 
tion of, or confederacy or concert with, any one within, this is lar- 
ceny in the dwelling-house.®(tt) 



» Taylor's C. R. Ac R. 418. 

• HamUton's C. 8 C. Ac P. 49. 
» Steward's C. 2 East, 702. 

* Horner's C. 2 £ast, 703. 

* Danby's C. 2 East, 702. 

• Baker's C. 2 East, 702 ; 1 Leach, 290 j Mac- 

auley's C. 1 Leach, 287. 



' Bramney's C. 2 East, 704. 

8 Thompson's C. 2 East, 705 ; 1 Leach, 443 ; 

Willan's C. 2 East. 705; 1 Leach, 495; 

Hockley's C. 2 Leach, 789, n. 
» Pearce's C. 2 East, P. C. 603 ; Owen's C. 

Moody, 96 ; S. C. 2 Russ. 257. 



(tt) It has been held in some cases, that when the thing stolen, in a house, shop, ship, &c., 
n not there in the usual course, and is not such as is ordinarily kept there, stealing it is not 
larceny " in a dwelling-house," &c. ; as linen left in a shop to be sent to a seamstress, (Anon. 
B Mod. 165 ;) or to a laundress, (2 East, P. C. 642 ;) or a watch left at a watchmaker's skop to 
be repaired ; (Stone's C. 1 Leach, 334 ; S. C. 2 East, P. C. 643 ;) or a coachman's coat hant^ 
Dp in a stable, that not being the usual place of keeping it, (Sea's C. 1 Leach, 304 ; S. C. 2 
Bart, P. C. 643 ;) or uncurrent money on board of a ship in port, (Grimes's C. 2 East, P. C. 
S47; Foet. 78,79;) but such a construction seems to be inconsistent with the plain meaning 
3f the law, and the reason of the exception is not apparent Where the thing stolen was 
eft in a house by mistake, and was such as might, in tne ordinary course, be in the house, 
he stealing of it from the house was held to be larceny in a dwelling-house, within the con- 
(tmctioD of the statute against such larceny. (Carrol's C. Moody, 89 ; 2 Russ. 52.) It is 
' ed requisite not to muce any express provision for the above exception of thingis in a 
» or boilding, and not under its protection. 

4 
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53. In respect to the degree of any larceny of a writing, its value 
is not necessarily to be considered to be the amount expressed or 
imported by the writing itself, but is to be determined in reference 
to the value or amount of the subject matter of the writing, the 
degree in which such amount depends upon the writing, its impor- 
tance, materiality and availability as affecting public or individual 
interests, and all the circumstances going to show its importance, as 
evidence of any right or claim, or in defence against any liability, or 
as the ground of a pecuniary or valuable expectation ; and to all the 
other circumstances affecting its value. 

54. P. Whoever commits larceny in the first degree shall be pun- 
ished by 



2^. Whoever commits larceny in the second degree shall be pun- 
ished by 



3^. Whoever commits larceny in the third degree shall be pun- 
ished by 



4^. Provided^ however, That a minor under fourteen years of age,- 
being guilty of larceny in any degree, shall be subject only to thea 
punishment for larceny in the third degree. 

55. In case of the offender being convicted of three or more lar- 
cenies at the same session of any court, or in case of his being con^ 
victed of a larceny committed after conviction and sentence for a prkm 
larceny, he shall be punished by 
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. Any person who is bailee or depositary of, or is entrusted with, 
as the possession, control, custody, or keeping of a thing of value 
nother, by the consent or authority, direct or indirect, of such 
jf, and who, without the consent and against the will of the 
ler, fraudulently converts or appropriates the same to, and dis- 
ss of the same for, his own use and benefit, or to the use and 
efit of another than the owner or person entitled thereto ; or frau- 
intly conceals the same, with the intent fraudulently so to con- 
, appropriate or dispose of the same ; or who fraudulently destroys 
same for his own use and benefit, or the use and benefit of an- 
jr than the owner, or person entitled thereto, or to the benefit or 
teeds thereof, without then making, or intending in good faith 
having good ground to expect thereafter to make, restoration 
eof, or compensation or indemnity therefor, or for the value thereof 
amage thereto, to the owner or person entitled thereto, is guilty 
he embezzlement of such thing. 

As a bailee to keep without hire*/ a bailee having a thing to 
do some act concerning it without hire ;' a borrower of a 
thing, where the identical thing borrowed is to be returned ;* a 
bailee for hire, as a warehouse-man ;^ a bailee for work and la- 



in. 131 ; 2 East, P. C. 684 ; Rose. Et. 
I; 2 Deac. Abr. 751 ; Stat. 13, Ed. 4, 9, 6 ; 
g;h'8 0. 2 East, P. C. 694. 
ass. 131 ; German's C. 2 Overton's R. 68 ; 
last, P. C, 681. 



' Armstrong's C. 1 Lewin, 245 ; Banks'! C. 

R. & R. 441 ; 2 Ross. 132 ; Rose. Et. 480, 

490 ; 1 Hale, 504 ; 3 Inst. 107. 
« Smith's C. Mood. 473 ; 2 Ross. 131 ; 2 East, 

P. C. 681. 
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bor;* a common or special carrier;* an officer of the law having 
possession under legal process;' a pawnee;* a mortgagee who 
has possession; a trustee who has no authority to sell; a ten- 
ant for life; a tenant for years, or lessee for years or at will. 

2. Any officer of an incorporated bank who converts and appro- 
priates, or fraudulently conceals, as specified in the first section, any 
thing of value belonging to, or in possession of, such bank, or depos- 
ited therein, is guilty of embezzlement. 

3. Any officer, agent or servant of any incorporated company who 
converts and appropriates, or fraudulently conceals, any thing of 
value that may have come into his possession or under his care, by 
virtue of his office or employment, is guilty of embezzlement.(a) 

4. The embezzlement at one time of one or more things, be- 
longing to the same owner or owners, is but one such ofience. 

6. A distinct act of taking, whereby to devest or violate the pos- 
session of the owner, is not requisite to embezzlement.(6) 



» 1 Show. 53 ; Levy's C. 4 C.& P. 241 ; 2 East, 
P. C. 693 J 2 Russ. 131 ; Rose. Ev. 478. 

« Madox's C. R. A:; R. 92 ; 2 Russ. 135 j Prat- 
ley's C. 5 C. & P. 533 j Rose. Ev. 478 j 1 
Hale, 504 ; Anon. 2 East, P. C. 697. 



3 Morse's C. 4 Mass. R. 217 ; Norton's C. 8 
Cowcn, 137 ; Dellenback v. Jerome^ 7 Cowen, 
294 ; Palmer's C. 10 Wend. 165. 

* 1 Hale, 513 J 2 Russ. 157; 2 East, P. C. 652. 



(a) It seems questionable whether to specify these offences, as they must, it seems, either 
be larcenies, or else come under the first section. But these sections can, at the most, be 
cumulatiye, and so are inserted, that they may cover some cases that are not apparent 

(6) A taking is requisite to larceny ; an embezzlement is in substance and essentially a 
larceny, aggravated rather than palliated by the violation of a trust or contract, instead of 
being like larceny a trespass. The administration of the common law has been not a litUe 
embarrassed in discriminating the two offences. But the discrimination being essentially of 
a technical character and not involving any hazard of punishing an innocent person, or sub- 
jecting a guilty person to excessive punishment, it seems to be plainly expedient to provide 
i^ainst such embarrassment by so defining the two offences that one shall not necessuilj, in 
aU cases, exclude the other. A common carrier, for instance, may commit a larceny of die 
thing which he has a^ed to carry, provided he does a distinct act of taking, thereby termi- 
nating, or afler termmating the bailment, as it is usually expressed. He may also commit 
embezzlement of a thing so entrusted to him. Now it is in many instances quite difficult, 
not to say impracticable, to decide whether the contract of bailment has been determined. 
This expression of terminating the bailment is obscure, and serves in fact to mistify the diffi- 
culty under the pretence of discriminating these two bordering and parallel offences ; since 
it does not belong to one party to a contract to termnaie it, unless the contract itself so i«o- 
vides. He must either keep it or violate it ; but it will not answer to substitute the word 
violaU for tarminaU in this case, for there are many acts in violation of a contract of bailment 
or other trust, which have no relation whatever to larceny or embezzlement If a man his 
an animal belonging to another on contract to keep the same well, and keeps him ill, this is 
inconsistent with his contract, and might be considered a forfeiture of it, but would not have 
any the least relation to larceny or embezzlement of the animal ; and his subsequent nle of 
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6. 1^. Embezzlement to the amount of one hundred dollars or 
more, is embezzlement in the first degree. 

the animal would be iud^d of precisely as if he had kept him well. If we should say tlicn 
that a taking by the oailec, after the contract has been forfeited by him, is larceny, it would 
t>e making larceny or not larceny depend upon what might palpably have nothing to do witli 
the question. We must say then, that, in order to constitute larceny by a bailee, the act of 
taking must be such as is, of itself, a forfeiture of the contract of bailment This involves 
1 sort of solecism ; for if it be said, as the doctrine in fact is, that he cannot commit a trcs- 
nss and so cannot commit larceny, while he is in possession under his contract of bailment, 
)r until that is terminated, or, in another word, forfeited, if that be the construction to be put 
upon the expression ierminaUdf and be also said that the forfeiture may or must both be the 
rery act of taking, then it follows that the bailee is and is not in possession under the con- 
tnu;t at the same instant A^in, supposing it to be settled, that by the termination of a con- 
tnust is meant a forfeiture of it, either by the very act and at the instant of taking, or by a 
[irevious act, or by either, still it will remain to be determined what is such an act as fodeits 
1 contract, so that the other party may elect to put an end to it, as distinguished from an act 
irhich is a mere departure from a contract that is collaterally a distinct ground of damage or 
let-off, leaving the contract in force in all other particulars. Take, for instance, the case of 
L leajse of a farm or a chattel, with a stipulation as to the mode of using the leased subject, 
irhich is one of the cases that comes in question in discriminating between tliese two crimes, 
md suppose the lessee to have paid the full rent or hire, or to have made great outlays upon 
lie subject let, and then to have done some act or have been chargeable with some neglect, 
he effect of which has entirely passed by, and has been remedied, or has not been so, — the 
[aestion then arises, in a civil action upon the contract itself, whether this departure from it 
8 a forfeiture. 

It is certainly not expedient to implicate tlie criminal law in all the difficulties and niceties 
nvolved in this question, if this can possibly be avoided, more especially as the decisions in 
;inl suits upon the subject are diverse, some being one way and some the other ; that is, 
lome establishing a right of an action of tort, where others atlmit only one of contract Now 
his difficulty is avoided in the criminal law, by so defining embezzlement that it may cover 
dl the cases that are doubtful between that crime and larceny, on account of the difficulty of 
leciding whether there has, in the particular case, been such a taking as is requisite to lar- 
seny. If the definition of embezzlement be, that it is an appropriation of a thing by a p3rson 
ULYing rightful possession of it, not amounting to larceny, tlicn it will be necessary to settle, 
n the particular case, whether the possession be such as is consistent with larceny, and 
rhether the taking be such as is requisite to that crime, questions that it is all but impossible 
o settle satisfactorily, so various arc the ways of havin&f possession, the contracts under 
vfaich it may be had and modified, and the modes of taking. But if embezzlement be de- 
ined to be a conversion by a person having a rightful possession of what is another's, without 
egard to there having been or not been a distinct act of taking, tlie difficulty vanishes ; and 
n an indictment for embezzlement the defendant, who had been entrusted with the property, 
iaimot defeat the prosecution by alleging that he had committed larceny, with the intention 
It the same time, if he shall be charged with the latter, to get off by alleging that it was em- 
Mxzlement The defendant has no ground to complain of being convicted of embezzlement, 
homgh it should appear that there was a distinct act of taking, for this is no excuse, but rather 
la aggravation. Embezzlement is accordingly defined in the latter way. 

^ the common law, if a servant embezzled money or other thing from his master's desk, 
ft which was given him by his master to carry to get exchanged, it was held to be larceny ; 
»iit if he embezzled money that had been received by him from some third person for his 
naster, and which, accordingly, had not been in his master's possession, oUierwise than 
xmstnictively by coming into his custody, it was held to be a breach of trust only, and not 
areeny. (Bazeley's C. '2 Leach, 835; East, P. C. c. 16, s. 17 ; 2 Rusa. 227.) And flagrant 
kflences of this description escaped punishment on the above distinction. Thereupon the 
itatute of 89 Geo. 3, c.85, was passed, abolishing the distinction, and enacting, that "if a ser- 
vant or clerk, or any person employed in the capacity of a servant or clerk, by virtue of such 
mployment, receive or take into his possession any money, &c. or other valuable effects, for 
)r on account of his master or employer, and embezzle tlie same, such offender shall be 
leemed to have feloniously stolen the same from his master or employer." This provision 
appears in Stat 7 & 8 Geo. 4, c. 29, s. 4. The New York Revised Statutes, P. iv. c. 1, tit 
), a. 5, s. 59, provide that if any clerk or servant of any company or person, (except appren- 
ices and persons within the age of eighteen years,) or if any officer or agent of a corporatioii 



4 EMBEZZLEMENT. 

2^. Embezzlement not appearing to be such in the first degree, 
is such in the second degree. 

3^. The vahie of a writing is determined, in respect to embezzle- 
ment, in the same way as in respect to larceny. 

shall embezzle a thiog which comes into his hands by virtue of his employment, he shall be 
punished in the manner prescribed for stealing. By the Revised Statutes of this State, c 
126, 8. 27, taken from Stat of 1834, embezzlement of the effects or property of an incorpoiated 
bank, by an officer, a^ent or servant thereof, is declared to be larceny. By section 29, taken 
from Stat of 1834, if any officer of any incorporated company, or any affent, clerk or servaiit 
of any such company, or any private person, (except apprentices and others under the age ol 
sixteen years,) shall embezzle or secrete with intent to embezzle and convert to his own use, 
money or property of another, which shall have come to his possession, or shaJl be under his 
care, by virtue of such employment, he shall be deemed to have committed larceny. By sec- 
tion 30, of the same chapter, taken from Stat 1834, embezzlement by carriers is declared to 
be larceny. By section 31, obtaining property by personating another is declared to be lar- 
ceny. The words servant, clerk, agent and carrier, in these provisions, are of wide significa- 
tion, and bv a large construction would cover a great proportion of all possible embezxle- 
ments. The question then, is, whether these embezzlements shall be chuticterized as larce- 
nies, while others are put into a different class of offences, — and, if so, what is to be the 
ground of distinction. For instance, does a common sailor commit a greater crime, or one of 
more turpitude, by embezzling the property of the owners, or master, or shippers, than either 
of these does by embezzlement of the property of the sailor ? So of embezzlement of the 
property of the servant by the master, or of that of tlic agent by the principal ; is there any 
reason why it is not as much larceny as embezzlement of the property of the master or prin- 
cipal, by the servant or agent ? There certainly seems to be no difference in the essential 
chaiucter of an embezzlement by whomever it may be committed. It ouffht, then, to be 
treated and punished in the same way, unless this equality and consistency of we law involves 
some plain, practical difficulty, or inconvenience, or evil. If, for instance, a doctrine or rule, 
just in itself, cannot be practically applied and fully carried out without mat danger of im- 
plicating the innocent or violating private rights, Uie rule should be modified andlimited in 
its application, and circumscribed by such guards and conditions as to avoid the incon- 
venience ; or, if the rule be of minor importance, and the inconvenience of great magnitude, 
it may be expedient not to adopt the rule at all. The law supplies innumerable instances of 
each of the above cases. 

The question then, is, whether there is any danger or inconvenience in the practical appli- 
cation of the doctrine of embezzlement as expressed in the text As already remarJced, 
the statute, as it now stands, may, by a large construction of the terms servant and agent, go 
substantially to that extent ; but whatever construction should be given to these terms, the 
statute establishes the doctrine that an embezzlement is equivalent to a larceny of ihe same 
thin?. And it does not appear what danger, difficulty or inconvenience there is in applying 
the doctrine to one case more than in applying it to others. It is true, that embezzlements by 
servants, clerks and agents arc more frequent than by others, since their ordinary business 
gives to them the charge of the property of otliers ; but this does not seem to be a reason 
why other descriptions of persons, having the charge of the property of others, should em- 
bezzle it with impunity. It is true, they are answerable in a civil action, but so also are ser- 
vants, carriers and agents. 

The definition of embezzlement provides, that, to constitute embezzlement, it is necessaiy 
that the party in possession or custody of the thing should not only appropriate it to his own 
use, with intent to deprive the owner of it, but he must do it fraudulently and without any 
intention to make, and good ground of expecting to make, remuneration. If all this appeals, 
it certainly does not seem to be a case for impunity. 

By the present Revised Statutes, provision is made against embezzlement by a cashier or 
other officer, agent or servant of any bank, of the property of the bank, (c. 126, s. 27 ;) by 
any person employed in the state treasury, (Rev. Stat c. 126, s. 28;) by any incorporated 
company's officer, agent, clerk or servant, or any person's clerk, agent or servant, of any 
property in his possession or under his care, by virtue of such employment, (Rev. Stat c.ij^ 
s. S9 ;) by any carrier, or person to whom property has been delivered to carry, (Rev. Stat c. 
126, s. 30 ;) or by any person entrusted with property, (Rev. Stat c. 126, s. 30.) 

These provisions seem to be substantially equivalent to those of the present chapter, as to 
the persons by whom and the trust under which embezzlement may be committed. 
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7. 1^. Whoever, not being a minor under sixteen years of age, 
is guilty of embezzlement in the first degree, shall be subject to the 
])unishment for larceny in the second degree. 

2P. Whoever, not being a minor under sixteen years of age, is 
guilty of embezzlement in the second degree, shall l)e subject to the 
punishment for larceny in the third degree. 

3^. Any minor under the age of sixteen years, who is guilty of 
embezzlement, shall be punished by 
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. 1^. Whoever extorts from another any thing of value, by 

rging or attempting or threatening to charge him, or any other in 

»m he is specially interested by reason of marriage, relationship, 

rdianship, friendship or otherwise, with any crime, or attempt 

eof, or any solicitation or instigation thereto, or conspiracy 

efor : 

a case such crime be capital, or subject to the maximum im- 

onment of five years or more, is guilty of extortion in the first 

ree: 

^. In any other case, he is guilty of extortion in the second de- 

'.(«) 

^. In prosecutions under this section, no evidence of the guilt or 
icence of the party against whom the extortion is practised, is 
lissible. 

. Whoever extorts from another any thing of value, by threat* 
ig to charge or impute any secret deformity or any disgrace, 
im or any person in whom he is specially interested, as afore- 
, is guilty of extortion in the second degree. 

ThiB crime has been frequently held, in English jurisprudence, to be robbery ; and by 
7 & d Geo. 4, c. 29, s. 7, 1 Archb. PeePs Acts, 297, it is declared to be so. But it if 
ed to be more properly janked in the class of extortion. 
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3. Whoever extorts from another any thing of value, by threat- 
ening, directly or indirectly, by words, signs or acts, to burn, destroy, 
waste, deface or injure his property, real or personal, or that of an- 
other in whom he is specially interested, or to do him or such other 
any malicious injury, or maliciously to cause to him or such other, 
as aforesaid, any loss, damage, hurt or prejudice, is guilty of extor- 
tion in the second degree. 

4. P. Whoever, by violence, duress, putting in fear, or by threats 
of violence or duress, or of malicious injury or damage, or of the im- 
putation of any crime, or of the imputation or of the publication of 
any secret deformity or disgrace, compels or induces another to sign 
or execute, or to confess or acknowledge the signature or execution 
of, any deed, obligation, agreement, note, bill of exchange, receipt, 
acquittance, or release or discharge ; or any writing, which, if gen- 
uine, voluntarily made, and valid, would affect the rights or interests 
of the maker or signer thereof, or the person confessing or acknowl- 
edging the signature thereof, with intent to take such writing and 
avail himself thereof, or enable any other person to avail himself 
thereof, as being valid, shall be subject to the punishment for extor- 
tion in the second degree. 

2P. And whoever compels or induces another to sign any such 
writing, or confess or acknowledge the signature or execution of any 
such writing, by violence to, duress of, putting in fear, or such threat 
against any person in whom the party thus compelled or induced is 
specially interested as aforesaid, is subject to the punishment for ex- 
tortion in the second degree. 

30. Asking or requiring any one to sign or execute a writing, or 
confess or acknowledge the signature or execution of any writing, 
with intent to compel or induce him, as specified in the preceding 
sub-sections, so to do, is an attempt of the offence of extortion speci- 
fied in said sub-sections. The specification of such attempt does not 
exclude others. 

5. Any public officer of whatever description, civil, judicial, mili- 
tary or other, including officers of the State, any county, city, town, 
district or parish, who, by color of his office, wilfully and corruptly 
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extorts from another any thing of value, knowing that he has not 
any authority by law or any right to exact the same, is guilty of 
extortion in the second degree.(6) 

6. Any person who wilfully and corruptly demands and receives 
from another, for performing any service or duty the fee or compen- 
sation for which is established by law, any greater fee or compensa- 
tion than is prescribed by law therefor, is guilty of extortion in the 
second degree.(c) 

7. Asking for or demanding a thing, with intent to extort the 
same, is an attempt to extort the same. The specification of such 
attempt does not exclude others. 

8. Whoever maliciously threatens to accuse any one of any crime, 
or threatens any injury to the person, property, pecuniary rights 
or interests of another, with intent to extort money or other thing of 
value, or compel another to do any act against his will, shall be sub- 
ject to the penalty of extortion in the second degree.^ 

9. 1^. Whoever is guilty of extortion in the first degree, shall be 
punished by 



2P. Whoever is guilty of extortion in the second degree, shall be 
punished by 



> Rev. Slat. c. 125, s. 17. 

(ft) This 18 the general doctrine of the common law on the subject of extortion, and it ii 
indeed the only species of extortion treated of by Mr. Deacon under this head. 

By the Rev. Stat c. 1^, s. 19, ** if any officer shall wilfiilly and corruptly demand and 
receive, for any official duty or service, any greater fee than is allowed by law, he shall for- 
fett thirty dollars." 

(c) By the Rev. Stat c. 128, s. 23, " if any person shall wilfully and corruptly demand and 
receive from another, for performing any service or duty, the compensation for which is es- 
tibliriied by law, any greater compensation than is allowed and provided for the same, he 
diall be deemed to have committed the offence of extortion, and shall be punished by a fine 
not exceeding thirty dollars." 
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1^. The receiving of stolen goods, within the meaning of the 
ions of this chapter, is, on contract or otherwise, fraudulently 
J, accepting of, taking charge of, keeping, storing, concealing, 
^ing, depositing, or disposing of goods of another, stolen, em- 
3d, or illegally extorted by any one, or aiding therein ;* or it is 
jmoval, or aiding in the removal thereof, for the purpose of 
I, accepting, taking charge, keeping, storing, concealing, ba- 
ng, depositing or disposing thereof, knowing in either case the 
to have been stolen, embezzled, or illegally extorted, whether 
ime were stolen, embezzled, or so extorted within or without 
itate. 
The person so receiving such goods, is, within the meaning 
provisions of this chapter, a receiver of stolen goods.* 
Any one convicted of receiving stolen goods, after having been 
or more previously convicted of the such offence, is a common 
er of stolen goods. 
As receiving stolen goods from a former receiver thereof.'(a) 

s C. 6 C. 4c p. 177. 1 3 Messingham»s C. Moody, 257 j 2 Deac. 1092. 

Ts C. 3 Rep. Const. Court, S. C. 274. I 

'he word '* removal'' is first used in the Revised Statutes in the description of thlB 
and is there not limited as above to removal for particular purposes, but is used g^jx* 
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2. Receiving any specific part of the same thing that is stolen, is 

receiving stolen goods. 

As a part of the carcass of an animal stolen alive/ 

Or a piece of an apparatus broken in pieces after being stolen.' 

3. The receiving of a thing for which the thing stolen was ex- 
changed, is not a receiving of stolen goods.^ 

4. It is not requisite, in order to constitute the offence of receiving 
stolen goods, that the receiver should intend any profit or benefit to 
himself.^ 



6. One who is present and aids in stealing goods and then takes 
charge of the same, is guilty of larceny, and not of receiving stolen 
goods.^ 

6. Receiving goods taken in another state, in a way not there 
amounting to larceny, is not the receiving of stolen goods, although 
a similar taking in this State be larceny.^ 

7. So receiving of goods taken in another state, in a way there 
amounting to larceny and not being such in this State, is not receiv- 
ing of stolen goods. 

8. Where one, without any fraud, obtains possession or control of 
goods, knowing them to be stolen, and afterwards, being in posses- 
sion or having control thereof, fraudulently detains, keeps, conceals 



» Gowcirs iVc Green's C. 2 East, 617 ; Wheeler's 
C. 7 C. & P. 170. 

« Holloway's C. 1 C. & P. 127. 

3 Walkley's C. 1 C. Ac P. 132 ; Rose. Ev. 718. 

* Richardson's C. 6 C. & P. 355 ; S. C. 2 Deac. 
1717 J Vid. Alison, Or. L. Scotl. 329 ; Hume, 
113; Dyer's C. 2 East, 7G7 J Atwell & O'Don- 



ncl's C. 2 East, 768, 557 ; Owen's C, Moody, 
96; S. C. 2 Russ. 257; King's C. B. & B. 
332; 2 Russ. 256; M'Makin & Smith's C 
R. & R. 333, n. ; Kelly's C. R. & B. 421; 2 
Rqss. 257. 

* Jarvis's C. 6 C. & P. 156. 

« Contra, Andrews's C. 2 Mass. R. 14. 



erally. By the statute of 1804, c. 143, s. 10, 11, one who conceals goods is a receiver, but 
one who aids in concealing them is an accessary after tlie fact to the larceny. By the Re- 
vised Statutes, " aiding^ in the concealing is made a distinct substantive offence. The aid- 
ing in this " removaP is above put upon the same footing with the aiding in the concealingi 
both being the same in character. 

The mere receiver of stolen goods is not, at the common law, an accessary after the fiict 
to the stealing. (1 Hale, 619 ; 2 East, 743 ; 1 Hawk. 216, 8th Ed. ; 4 Bl. Com. 35, 132, 133; 
State V. Wright, 4 M'Cord, R. 358.) 

The receiving of stolen goods is a misdemeanor at common law, not a felony. (1 Hale. 
619; 2 East, 744; 4 Bl. Com. 38, 132, 133.) 
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>r disposes of the same, or aids therein, with the intent that the 
uime shall not be restored to the owner, but that the owner shall be 
leprived and despoiled thereof, or of the benefit thereof, he is guilty 
)f the offence of receiving stolen goodsj 

9. Where one, requested or authorized by the owner of goods 
stolen, embezzled or extorted, to get possession of the same, there- 
ipon obtains possession of the same, or, after obtaining, detains, 
keeps, conceals or disposes of the same, or aids therein, in collusion 
whh the thief or otherwise, with the intent of defrauding the owner 
thereof of the same, this is a receiving of stolen goods, notwithstand- 
bg such request or authority.^ 

10. The receiving of goods at one time belonging to the same 
clivers joint or common owners, constitutes but one offence.^ 

11. Receiving different goods at distinct times will constitute dis- 
tinct offences, although the goods may belong to the same owner. 



by 



12. Whoever is guilty of receiving stolen goods shall be punished 



13. Whoever is guilty of being a common receiver of stolen goods 
shall he punished by 



»Casscrs C. 4Yerg. B. 149 j Wright's C. 5 

Yerg. R. 154. 
'Cassel's C. Yerg.R. 149 ; Wright^s C. 5 Yer?. 



R. 154. 
3 See Andrews's C. 2 Mass. 409. 
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*oss cheats, besides those expressly declared by law to be 
elude cheats of descriptions that directly tend to injure the 
r numbers of persons indiscriminately, as distinguished from 
fecting particular specific individuals only. 

s cheats injuring or directly tending to injure the United States, 
the State, a county, city, town, or district, or the inhabitants 
thereof generally or indiscriminately ; or the persons in general 
who may happen to pass along any highway, or frequent any 
place of public resort; or any assembly or multitude; or persons 
1 
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in general, known or unknown, who can be enticed or may be 
liable to be cheated, where there might be persons so liable. (a) 

(a) Lord Ellenborough puts the case of a miller of a soke-mill, to which the nei^borinff 
inhaDitants arc obliged to resort, substituting oat-meal for flour, as being analogous ana 
equivalent to a cheat by a public ofiicer. fHaynes's C. 4 M. & S. 214, cited and quoted, 1 
Russ. on Cr. 68, n. Am. Ed. 1824.) That is, in effect, to say, that a neighborhood or district 
is the pMic, in respect to an indictable cheat. 

A conspiracy to cheat such as might purchase public stocks on a certain day, is indictable, 
though it could not be known who would so purchase. (De Berenger's C. 3 M. & S. 67. 

It is quite clear that a cheat, levelled at the public, is not limited to a cheat of the body 
politic in mass, or every member of it. Cheating in this respect seems to stand on the same 
footing as conspiracy ; which is a combination to commit a crime or to do an injury to some 
one. A conspiracy to cheat or injure the next person the conspirators may meet, known or 
unknown, is no doubt indictable. Here tlic offence is coumiitted by making the combination. 
The combination is Uie ady and it is not requisite that any one should be in fact injured. 
But in cheating, it is requisite, in order to consunmiate the misdemeanor, that somebody 
should be cheated. If tlic design be to cheat specific particular persons, it is not a dieat d 
a public character ; but if tlie object be to cheat " numbers," as Llord Mansfield expresses it, 
(Wheatley's C. 2 Burr, 1128,) that is, as many indiscriminately as the party can cheat, then 
the crime is levelled against the public, and when one person is actually cheated in pursu- 
ance of such intent, it is, so far, an execution of the design against people generally, and the 
misdemeanor is consummated. Thus, if one cheats by a false known mark, or by a false 
weight, though he so sells to one person only, it is deemed a cheat of a public character, at 
the coDunon law, and is indictable as such. The two above sections are accordingly in- 
tended to express, what is tlie existing common law on tlie subject of indictable cheats, inde- 
pendently of all statutory provisions. 

The distinction laid down in the books between larceny and obtaining money or goods by 
false pretence, which constitutes the largest class of gross cheats, is, that, in the former, tfalc 
thing is obtained against the will and without the consent of the owner ; whereas in the lat- 
ter, the owner voluntarily parts with the proi)erty, though his consent to do so is obtained by 
deception ; in other words, in the former the taking is wrongful, and in the nature of a tres- 
pass ; in the latter, it is not so, though it is effected by deception. The intent of the offender 
may be precisely the same in both cases, viz., to appropriate the thing to his own use and 
benefit, and deprive and despoil tlic owner of it, or of its value. See Macdaniel's C. 1 East, 
P. C. 6G5, where a party contrived to be robbed in order to obtain the reward for detecting 
the robber — held not to be robbery. Norden's C. 1 East, P. C. (j&\^ where a person went 
out to be robbed, intending to arrest the robber — held to be robbery. Eggington's C. 1 East, 
P. C. G&jy where B. instructed his servant to let some tliieves into his manufactory, and he 
lay in wait for them to arrest Uiem when they came out — held to be larceny ; tlie ground of 
the distinction being, that, in the first case, the party mtended to part with his property; in 
the two latter, not so. Harvey's C. 1 East, P. C. (5(i>, who bargained for a horse, and, with 
the vendor's consent, rode it away, promising to return directly and pay the price, intending 
not to do so — held not larceny. Nicholson, Jones & Chappel's C. 1 East, P. C. (X5), who got 
some bank-notes and guineas from Cartwright, under pretence of winning them in betting — 
held not larceny. Parks's C. 1 East, P. C. t>7i, who ordered goods at a shop, and, on their 
being sent to him, gave a false bill of exchange to the servant in payment, intending to cheat 
the owner out of the goods — held not larceny. Coleman's C. 1 East, P. C. (372, who pretended 
to be sent by a neighbor for change for a half-guinea, which she would immediately bring 
back — held to be false pretence, but not larceny. Atkinson's C. 1 East, 673, who sent a 
forged letter requesting a loan of tliree pounds — held to be false pretence, but not larceny. 
Wflkins's C. 1 East, 6/3, who, pretending to be Heath, took goods from a porter sent with 
them to Heath — held larceny, because the porter had no authority to dispon of the property* 
Aickles's C. 1 Lieach, 294 ; 2 East, P. C. 675, who took a bill of exchange under an agree- 
ment to discount it, pretending first to go witii it to a person to inquire if it was good, but he 
went off with it as he had intended to do from the first ; the owner of the bill sent a servant 
with him to bring the money for tlie bill, and ordered him not to lose sight of Aickles — ^held 
larceny, because the owner did not intend to transfer the property in the bill until he had 
received the money for it, and the delivery of it to Aickles, for the purpose of making the in- 
quiry, was not a parting with the property, or giving him credit for the value ; and Mr. East 
recites with approbation tlie remark of Hawkins, that " it would be a great contempt on the 
justice of the nation if its laws could be evaded by such tricks and contrivances as these." 
Patch's C. 2 East, 678 ; 1 Leach, 238, who, in concert with two others, pretended, in the 
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2. Whoever, haviog a public office, employment, commission or 
trust, under or by authority of the State, or any branch or depart- 

company of the prosecutor, Bumstead, to find a puree, which they picked up in the street, 
containing a ring, also a fabricated jeweller's receipt for a diamond ring. Patch and his ac- 
complices, pretending that Bumstead and they had a right to share the prize, Icfl it with him, 
on his giving his watch and £70 in money to them as a pledge to re-deliver the prize on his 
watch and money being returned to him ; and they went off with the money and watch, hav- 
ing intended from the first to embezzle or steal them — held larceny, because Bumstead's con- 
sent to deliver his watch and money was obtained by fraud, and because he did not intend to 
Srt with the property in them, but merely to part with tlie possession by way of pledge : 
core's C. 2 East, 679, 1784, who, in concert with others, obtained £20 and four doubloons 
from Field, by a similar trick — held larceny by nine of eleven judges on the same ground 
as Patch's case, as they considered tliat tlie doubloons were intended by Field to be merely 
^edged, and to be returned in specie ; whereas two of the judges, Lord Loughborough and 
Skynner, C. B. differed from the others in the matter of fact, and thought the doubloons were 
given as monev to be repaid, and not as a pledge to be specifically returned : Watson's C. 2 
East, 680; 2 Leach, 640, 1794, who, in concert with others, obtained of Smith £100, by the 
same trick o^ ring-dropping — held by all the judges to be larceny. This was accordmgly 
an abandonment of tne doctrine of tJie preceding cases, viz., that where the party intends to 
part with the property, it is not larceny. 

Davenport's C. Archb. Pr. Quart Sess. 158, who took two silver cream-ewers of a silver- 
smith, under pretence of being sent with an order for one by his master, to be charged to his 
master's account, and the silversmith delivered to him two, that his master might choose one 
and return the other. The silversmith did not make any charge of the articles to the master 
— ^held by Bayley, J. to be larceny, on the ground, that the silversmith parted with the poe- 
seasion only, and not the property ; but he said if the silveramith had sent one only, and 
charged the master with it, the case would not have been larceny. Gilbert's C. Moody, 
185, who bargained for some oxen at a fair, with a servant of the owner, sent with them for 
sale for ready money, and saying he would meet the servant at the inn and pay him, but did 
not so meet him, but drove the oxen away and sold some of them, intending from the first to 
obtain the oxen without paying for them — ^held by all the judges to be larceny. See, also, 
Harvey's C. 1 Leach, 467; Campbell's C. Moody, 179; Pratt's C. Moody, 250; cited, 1 
Archb. Peel's Acts, 272, 273. In Williams's C. 6 C. dt P. 390 ; S. C. Archb. Pr. Quart Sess. 
150, Williams went to a shop and asked for change for a half crown, which the shopkeeper 
gave him, Williams at the same time holding out the half-crown piece to the shopkeeper, 
who took hold of the edge of it, when Williams pulled it away from him and ran away with 
both the change and half-crown piece — held by Park, J. to be larceny of the change. (This 
is inconsistent with Coleman's C. 2 East, P. C. 672, cited above.) Jackson's C. Moody, 
119, who agreed with a pawn-broker to pawn some diamonds, which he showed, on which 
the pawn-broker agreed to lend him £160, which he gave him, receiving in pledge, as he 
thought, the diamonds, scaled up in a package, but Jackson, by sleight of hana, had substi- 
tuted in tlie package some colored stones, of little or no value, instead of the diamonds — held 
by the judges not to be larceny of the £160, because the pawn-broker "parted with the 
property and ownerehip, and not merely witli the possession." Phinehas Adams's C. R. & 
Ky. 225 ; S. C. Archb. Pr. Quart Sess. 160, who, knowing that a person had bespoken a hat 
of a hatter, went to the shop pretending to be sent for it by the person who had bespoken it, 
and it was delivered to him — held by the judges not to be larceny, but a cheat Josiah John 
Langstreeth's C. Moody, 137, stated, Archb. Pr. Quart Sess. 160, who pretended some 
chests of teas at the carrier's office, directed to another, were intended for him, whereupon 
the carrier's servant delivered them to him — held by the judges to be larceny, because the 
carrier's servant was not authorized to part with the ownership. 

Those of the above cases which were held not to be larceny, would, if held not to be such, 
no doubt be held to be the obtaining of money, or goods, or effects, on false pretence. It is 
plain that where the intent of the party receiving the money or goods is to appropriate the 
same to his own use and despoil the owner thereof, the turpitude of the oflTendcr is no less, 
where he obtains the property by a false pretence, tlian where he takes it clandestinely. The 
only reason, if any, for a mitigated punishment, in case of the false pretence, seems to be, 
that the owner has an opportunity to detect tJie trick and refuse to deliver the thing. On the 
other hand, in the case of the false pretence, the oflfender adds to the essential guilt of lar- 
ceny that of a deception. On this boundary of a cheat where it borders upon and is, to some 
extent, coincident with larceny, there is no danger in giving such a definition of a cheat as 
to comprehend those species of larceny that are accompanied by and committed by means of 
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ment of the government thereof; or under or by authority or ap- 
pointment of any officer thereof; or in, or under, or by authority of 
any county, city, town, parish or district ; or having any other public 
office, employment, commission or trust, who, knowingly and with 

deception, provided the punishment of a cheat is not, as it usually is not, greater than that of 
larceny ; so that in case of a doubt, the indictment may be for a cheat. The definition is 
framea with this view, and it is not an uncommon case for the same act to come under the 
definition of diflerent crimes, and the ofiicnder is not thereby subjected to any prejudice, for 
he can be but once punished for the same act, and if the indictment be for the lesser crime, 
he is more lightly punished for his offence, because some aggravating circumstance ia omit- 
ted ; as in case the offender is punished for simple larceny, where he might be so for robberj, 
which includes simple larceny, being only an aggravated species of larceny. It will be 
seen, by a reference to the jurisprudence, Uiat some of the difficulties and inconsistencies in 
the decisions have arisen from considering the two offences of theft and cheating to be strictly 
exclusive of each other, and that a tlieft, though effected by deception, cannot belong to the 
class of cheats. But the embarrassment arising from the supposed necessity of a nice boun- 
daiT of larceny and cheat, so as to make each exclusive of the other absolutely in all cases, 
is done away with in England by 7 dt 8 Geo. 4, c. 29, s. 53. By this statute it is provided, that 
conviction for either of uiesc offences is a bar to prosecution for the other on the same facts. 

Cheating, however defined, will extend to some cases of forgery and perjury, where those 
crimes are committed for the purpose of cheating, and no definition of cheatin? can be made 
which will not cover those crimes in such instances, unless a qualification be added, ex- 
pressly excepting those coses out of cheating hy false pretence ; that is, bv saying, that if 
the act amount to larceny, perjury or forgery, it is not the offence of gross cneating by false 
pretence. It is not deemed to be expedient to make such exclusion, since, as the punish- 
ment for criminal cheating is not greater, but usually less, than for these other offences, the 
only effect of the concurrence of the two species of crime in these cases, is, that a second pros- 
ecution for the same act, by reason that the first failed through a mistake in the description 
and degree of the offence, is saved, and the offender possibly may, in some cases, get off by 
lighter punishment by reason of his bein? prosecuted imdcr the milder description of the 
crime. This lajst consequence would not k)11ow necessarily, nor would it probably follow in 
fact in one case in a hundred, for the probability is, that the maximum and minimum of the 
two concurrent crimes will be so adjusted and fixed, that precisely the same punishment will 
be awarded, under whichever form of offence the conviction may be. 

One distinction of larceny from cheating, laid down in the books as already mentioned, is, 
that, in the former, the owner does not part with the property in the thing. But he does not 
p€art unih the property in case of being criminally cheated by false pretence. This is plainly 
laid down in the books ; (Noble v, Adams, 7 Taunt 59 ; and sec De Veaux's C. 2 Leach, 585; 
Parker r. Patrick, 5 T. R. 175 ;) and it follows by an ordinary rule, applied in a great variety 
of cases, — viz., that an assent, fraudulently obtained by deception, is not binding, in other 
words, is no assent, — tliat an assent to transfer property so obtained is void, and the property 
is not thereby transferred. It is not, then, correct to say that cheating is distinguished from 
larceny by tlie circumstance that, in the latter, the property in the thing ptuses. The dis- 
tinction intended must be, then, that where the owner, or a person authonzed to transfer the 
Eroperty, assented to tlie delivery, being induced by a false pretence, it is cheating but not 
irceny, though the assent was itself void. Now it is plain, that, as far as the guSt of the 
offender, and the danger to the community, is concerned, this distinction is merely formal and 
immaterial. The fact being once established that the consent was obtained by deception, 
and with a thievish, purloining intent, the mere words or form of assent become of trivisl 
moment in the case, and it is certainly desirable to exclude from juriepnidence any material 
consequence of such an assent. But a distinction between larceny and cheating will still be 
founded on this circumstance, viz., that cheating necessarily involves an assent, or voluntary 
act on tlie part of the person in respect to whose property or rij^hts tlie offence is committed; 
whereas larceny does not require, at least, if it does not exclude any such assent. 

Hawkins, c. 71, s. 1, 7th Ed., describes tlie offence of cheating to consist in "deceitful 
practices in defrauding or endeavoring to defraud anotlier of his known right, by means of 
some artful device, contrary to the plain rules of common honesty." This is plainly too gen- 
eral a description. 

Mr. East says, that a criminal cheat does not include eveiy species of fraud or dishonesty 
in transactions between individuals, but " must be such as affects the public ; such as is pnb- 
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fraudulent intent, is guilty of a cheat therein, for his own gain or 
pecuniary benefit, or that of another, whereby the public might be 
subject to loss, damage, or direct pecuniary prejudice, is guilty of a 
gross cheat. 

As by passing false accounts at the pay-office.' 

1 Bambridge's C. cited 6 East, 136. 

lie in its nature ; calculated to defraud numbers ; to deceive the people ingeneral." (2 East, 
P. C. 816, where are cited Wheatley's C. 2 Burr, 1125, and Young's C. 3 T. R. 104 ; and al- 
so 6 Mod. 42.) And accordingly he, and after him Mr. Deacon, v. l,p. 225, defines this 
offence to " consist in the fraudulent obtaining the property of another, by any deceitful and 
illegal practice or token, (short of felony,) which aftects or may affect the public.** 

Mr. Justice BuUer says, " To make an offence indictable at common law, it must be of a 
public nature. The distinction which has been taken in the case of using false weights and 
measures, shows it more clearly than in any other. If a pereon sells by false weights, though 
only to one person, it is an indictable offence ; but if, without false weights, he sells to many 
persons a less quantity than he pretends to do, it is not indictable." (Young & others' C. 3 
T, R. 98, (1789.) 

The statute of 33 Hen. 8, c. 1, which is common law to us, recites, that " evil-disposed per- 
sons, devising how they might get into their possession goods, chattels and jewels of other 
persons, have lately, to avoid the punishment of theft, falsely and deceitfully contrived privy 
tokens and eounterfeU Utters in othtr merits names ,*" and thereupon enacts, that " if any person 
deceitfully and falsely obtain or get into his hands or possession any money, goods, awUds, 
jewdsor other things of another, by color or means of any such fcdse token or counterfeit tetter," 
be shall be punished, &c. By the statute 30 Geo. 2, c. 24, '^ all persons who knowinglv or 
designedly, by false pretences, shall obtain from any person money, goods, wares or merchan- 
dize, with intent to cheat or defraud any person of the same," shall be punished, &c. 

The substantial provisions of the statute of 30 Geo. 2, were incorporated into our legisla- 
tion in 1815, c. 136, s. 2, and appear in the Revised Statutes, c. 126, s. 32, which provide, 
that, " if any person shall designedly, by any false pretence, or by any privy or false token, 
and with intent to defraud, obtain from any other person any money, or any goods, wares, 
merchandize or other property ; or shall obtain, with such intent, the signature of any person 
to any written instrument, the false making whereof would be punishable as forgery," shall 
be punished, &c. And by s. 33 of the same chapter of the Revised Statutes, " any person 
who shall be convicted of any gross fraud or cheat at common /mr," shall be punished, &c. 

The provisions of the statute of 1815 were, that "all persons who knowingly and design- 
edly, by false pretence, shall obtain from any person money, goods, wares, merchandize or 
other things, with intent to cheat or defraud any person of the same, shall be punished," &c. 
By the same statute, " gross frauds or cheats at common law" were made subject to the same 
punishment 

In the revision of this statute, as above recited, the provision as to the use of a " privy to- 
ken** is introduced from the statute of 33 H. 8. The reason of using |>ntrf/ token in that stat- 
ute is obvious, for cheating, by means of false public and well known tokens, was indictable 
at common law ; but the preamble to that statute recites, that evil-disposed persons had falsely 
contrived ^^ privy tokens and counterfeit letters," to avoid the penalty of the law for larceny, 
and thereupon enacts, that cheating, by such a token or letter, shall be criminal. A slight 
obscurity is thrown over s. 32 of c. 126, of the Revised Statutes, by the phrase " privy or 
falee token," thereby apparently contrasting privy and false, and making them supplementary 
to each other in the definition of the offence, as if the use of a privy token were equivalent to 
ti false one, in constituting the offence ; whereas it is not at all so, for the token, whetlier pub- 
lic or privy, must be false, this being the essence of tlie crime. The sense, taking the stat- 
ute of 33 H. 8 and the coriirnon law together, is, that cheating by means of a false token, 
whether public or privy, is criminal. Tliis phrase of the Revised Statutes is apparently used 
through inadvertence. Another alteration of the law of 1815, in tlio Revised Statutes, is the 
substitution of "other property," and "the siufnature of any person," instead of " other tiling." 
The reason of this change was, no doubt^ that tlie obtaining of some ^^ things^ by false token 
or pretence, such for instance as those having no value, and such that the depriving another 
thereof would be no pecuniary prejudice to him, is not of the character of a criminal cheat. 
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The fraudulent omission, by an overseer of the poor, to give credit 
for money received for the town.' 

The fraudulent omission, by a minister and churchwardens, to give 
credit for money collected for the relief of sufferers by a fire, and 
spending the same in tavern entertainments.' 

The fraudulently procuring, by an overseer of the poor, the mar- 
riage of a pregnant pauper, for the purpose of charging a parish, 
in which she had no settlement, with the support of her child.' 

A parish officer's fraudulently causing a sick pauper to be conveyed 
into another parish, where he had no settlement, with intent 
thereby to cause such parish to be charged with the expense of 
his sickness and burial.* 

Conversion, by a surveyor of highways, to his own use, of gravel 
dug and procured at the expense of the town.* 

3. A cheat directly tending to defeat, hinder or injure any one in 
the discharge of his duty in the public service in any of its branches, 
civil, judicial or military, is a gross cheat. 

As a fraudulent enlistment in the army or navy by a minor, under 
pretence of being of age, and thereby obtaining bounty-money, 
or advance of pay. (6) 

Fraudulently procuring false accounts to be passed at the pay- 
office of the army.(c) 

Selling bread for the use of the army, by a false mark of the 
weight.* 

Obtaining money of a county treasurer by means of a falsely fab- 
ricated certificate of a magistrate.^ 

4. A cheat tending to pervert or interfere with the public admin- 
istration of justice, is a gross cheat. 

As procuring the discharge of one committed for contempt, by means 
of a counterfeited order, although a like genuine order would, on 
the face of it, be a nullity.(d) 



» Martin's C. 2 Camp. 268 ; Townson v. Wilson, 

1 Camp. 390 ; 3 Chit. C. L. 701. 
« Minister of St. Botolph's C. 1 Bl. 443. 
3 Tarrant's C. 4 Burr, 2106. 
< 3 Chit. C. L. 099. 



* 3 Chit. C. L. 066. 
« Powell's C. 1 Pal. 47. 

7 Riishworth's C. 1 Chetw. Bum. 591, cited 1 
Deac. 234, s. 11. 



(b) Jones's C. 1 Leach, 174 ; 2 East, P. C. 822 ; Deac. 226, was a case of enlistment by in 
apprentice without the consent of his master. 

(c) Bembridge's C. 6 East, 13(5. This was a case of prejudice to the public, and of a con- 
spiracy. 



(d) Fawcett's C. 2 East, P. C. 862. This was plainly a false token, and so also it t 

be a letter written in the name of another person, under 33 H. 8. The question is not o»de 
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5. Cheating, in pursuance of a conspiracy, is a gross cheat.(e) 

6. A cheat, whereby the life, limbs, members or health of others 
obviously is or might be endangered, is a gross cheat. 

As by selling unwholesome provisions for the food of man as being 
wholesome. (/) 

7. 1^. Cheating by means of a false token or pretence, whereby 
a person of ordinary prudence might be deceived, is a gross cheat. 

2P. So also is a cheat where the party cheated is cheated, and 
the party cheating knows or believes, or has good grounds to know 
or believe that he is cheated, by means and in direct consequence of 
the deception effected by, or the credit given by him to, the false 
token or pretence. (^) 

in the case whether it was such an order as would deceive a person of common caution, for 
it WES a cheat directly prejudicial to tlie public. 

(e) Mackartny's C. 2 Ld. Raym. 1170, (ITOO.) A question being made whether this case 
was righdy decided, being a false representation that tlie article sold was new lAthon^ Den- 
aiton put the decision on the ground of its being a conspiracy, which was in effect saying, 
that a cheat, in pursuance of a conspiracy, is indictable, which would not be so without the 
conspiracy. A cheat of this description is put upon the same ground in the cases generally. 
In such case the particular mode and moans of effecting tlie cheat are not material ; the con- 
spiracy is the distinguishing characteristic. 

(/) 4 Bl. Com. 162 ; Treeve's C. 2 East, P. C. 822, who supplied French prisoners with bad 
bread; Dixon's C. 4 Camp. 12; 3 M. & S. 11, who sold, for the use of a military asylum, 
bread mixed witli alum in such way as to be deleterious, though he had directed his servants 
to mix it in a different manner, in which it would not have been injurious. See also 12 Chit 
Or. L. 556 ; 2 Star. C. P. C. 682 ; Haynes's C. 4 M. & S. 214. 

(r) Cheats coming under this description are, in the Stat. 33 H. 8, distinguished from the 
public cheats wliich were gross cheats at common law, as being cheats by privy token ; and 
the question arises as to the descriptions of the subject matter of the cheat, and the kinds of 
false tokens which come within this species of gross cheat The common law is confined to 
cheats whereby the public are directly aflFecten. It includes, besides those already men- 
tioned, the use of false weights and measures, which is also a cheat by false token or pre- 
tence, when it is a cheat at all, for the cheat consists not merely in using another than tlie 
standard weight or measure, but in pretending expressly, or by implication, that it is a differ- 
ent weight or measure from what it is in fact 

The cheating by false tokens or pretences extends, by tlie plain direct import of the terms, 
to the cheating of individuals, the cheating of individuals in this way being considered by 
the law to be prejudicial to the public. But as to the descriptions of tokens or pretences 
necessary to constitute a gross cheat of tliis description, tliere is some obscurity in the books. 
Lord Kenyon says, in the case of Young and others, " When the statute of 30 Geo. 2, c. 24, 
WIS passed, it was considered to extend to every case where a party obtained money by 
falsely representing himself to be in a situation in wliich he was not, or any occurrences 
whichhad not happened, to which persons of ordinary caution might give credit I admit 
that there are small irregularities which are not the subject of criminal law. But when the 
criminal law happens to be auxiliary to the law of morality, I do not feel any inclination to 
explain it away." Ashhurst, J. says in the same case, " The legislature saw that all men 
were not equally prudent, and this statute was passed to protect the weaker part of mankind. 
The words are very general, and we have no power to restrain their operation." 

In Wheatley's C. 2 Burr, 1129, Mr. Justice Wihnot remarks, that, " in such impositions or 
cheats, where a common prudence may guard persons against their suffering from them, the 
ofifence is not indictable." But where false tokens, or false weights and measures are used. 
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As obtaining money or other thing from another under, false pre- 
tence of being sent for the same by a neighbor, friend or ac- 
quaintance of his.' 

» Coleman's C. 2 East, P. C. 672 ; Johnson's C. 12 Johns. R. 292. 

" or such methods taken to cheat and deceive, as people cannot, by any ordinaiy care and 
prudence, be guarded against, then it is an offence indictable." And see the opinion of 
Spencer, Senator, in Lambert's C. 9 Cowen, 588 ; and see Babcock's C. 7 Johns. R. 202. 

The whole course of jurispudence lays down distinctly the doctrine of the first of the 
above sub-sections, as to cheating by a false token or pretence, whereby persons of ordinal? 
prudence might be deceived. The doctrine of the second sub-section is not distinctly laid 
down in the books. Mr. Justice Aslihurst, in his opinion in Young's C. above cited, says, 
that the statute was intended to " protect the weaker part of mankind." But it does not ap- 
pear how it can be made to yield such protection, without such a construction as is expreaed 
m the above second sub-section ; for if the weaker part of mankind may be cheated with im- 
pimity by false tokens and pretences, whereby persons of ordinary prudence would not be 
imposed upon, they are Icfl a prey to rogues. Though the doctrine of the second sub-section 
is not definitely laid down, it seems to be implied and involved in some of the cases which 
will be cited under this section. But it is on the other hand directly negatived by many de- 
cisions ; as where one obtains a thing from another in pretended behalf of, or under pretended 
authority from a third. Jones's C. 1 Salk. 379; 2 Ld. Raym. 1013, where Holt, C. J. asks, 
*' Shall we indict one man for making a fool of another ? Let him bring his action." That 
is, if there is no corroborating, collateral, credible circumstance or token, the person parting 
with his money docs so under a mere mistake as to the credit due to the other for veracity, 
and so is made a fool of; but if he had done so on the credit of some falsified token or evi- 
dence, to which men of ordinary prudence give credit, though he would have been deceived, 
he would not have been made a fool of. And see Bryan's C. 2 Str. 886 ; S. C. 2 East, P.C 
819 ; Deac. 228, where tlic def\. falsely pretended to be a servant to a person, by whom she 
was sent for some goods. Ijord Mansfield, (2 Burr, 1128,) says, many instances of unfair 
dealing and imposition on an individual arc not indictable. This doctrine is distinctly laid 
down in many of the cases, both English and American, and may be regarded as the prevail- 
ing and established construction of Uie provisions of tlic statutes of 33 H. 8, c. 1 ; 30 Geo. 2, 
c. 24 ; 7 & 8 Geo. 4, c. 29, s. 53 ; our statute of 1815, and consequently of the Revised Stat- 
utes, c. 12C, s. 32, 33. 

This construction has been sometimes adopted not without misgiving, as by Lord Man- 
field, in Wheatley's C. 2 Burr, 1128; and some of the cases held to be indictable cheate 
seem to be such as would not deceive persons of ordinary prudence. Still, the doctrine ex- 
pressly and repeatedly laid down, is, that a cheat is not indictable, unless the false pretence 
or token be such as might deceive a person of ordinary prudence. (Cross v. Peters, 1 GreeoL 
376 ; Miller's C. 14 Johns. R. 371 ; Johnson's C. 12 Johns. R. 292 ; Opinion of Spencer, Sen- 
ator, Lambert's C. 9 Cowen, R. 588 ; Babcock's C. 7 Johns. R. 204 ; Simpson's C. 3 Hawks^ 
Rep. 620 ; Wilgus's C. 4 Pick. 177 ; 14 Wend. 549, n. ; Ilaynes's C. 11 Wend. 557 ; Stone's 
C. 9 Wend. 187. 

In some of the cases the old common law maxim is reproduced, that a mere lie is not a 
false pretence within the statute ; but this is directly contradicted by numerous decisiona, 
and by the letter of tlie statute itself— for what is a false pretence but a lie ? The only ques- 
tions that can be raised, are, as to the description of lie that comes witliin the statute ; that 
is, how ingeniously contrived it must be, and in what degree plausible and credible. 

In larceny and embezzlement tlie law does not inquire whether the owner took all the pre- 
cautions against the crime wliich a person of ordinary prudence would have taken. In the 
case of frauds there must, however, be some criterion of one that is indictable from one that 
is not so. But certainly a criterion, which confines the protection to the prudent and cau- 
tious, is trenching deeply upon the plain provision of the statute, and departing fkr from the 
above rule, laid down by Mr. Justice Ashhurst, for it is lending the protection of this law to 
those who least need it, and taking it from those whose weakness of mmd or unsuspecting facil- 
ity, and confidence in others, expose them as much to cheats, as weakness of body does others 
to personal assaults. The construction of the statute, expressed in the above second sub-sec- 
tion, is, therefore, proposed, as being what the legislature apparently intended, and what it 
seems expedient tliey should have intended, by the law against cheating by false tokens and 
pretences ; and as a construction supported by some of the cases. If the more limited con- 
struction, in conformity to the prevailing jurisprudence, is preferred, such a construction will 
be given by merely striking out the above second subHsectioiL 
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Or obtaining money of a person by falsely pretending to be on some 
service or trust of his friend or acquaintance, and, owing to an 
unexpected exigency, to be in want of money or other thing in 
such service or trust. (A) 

Obtaining money by a superintendent in a manufacturing establish- 
ment, by means of a false account rendered by him of the 
amounts he had paid to workmen.' 

Obtaining money by a carrier for the carriage of goods, which he 
falsely pretended to have carried and delivered to the consignee.* 

Obtaining money by a porter, by means of a false ticket, stating the 
amount due for the carriage of a package to be greater than it 
was in fact.' 

Selling spurious quarter lottery tickets under false pretence of hav- 
ing the whole tickets, (i) 

Obtaining money of a soldier under false pretence of having power 
to discharge him.* 

Obtaining charity under the falsely assumed appearance of being 
maimed, disabled, or disfigured, (y) 

Obtaining money by means of a letter fabricated in the name of 
another.* 

8. A false pretence, in order to constitute a gross cheat, must be 
of some specific fact.(A;) 



> WitcheU's C. 2 East, P. C. 830. 
* Airey's C. 2 East, R. 30. 
3 Douglas's C. 1 Camp. 212. 



* Serlestead's C. Latch, 202. 
» Atkinson's C. 2 East, P. C. 
c. 1. 



673 ; 33 Henry 8, 



[k) Id Villaoeuve's C. cited by Buller, J. (3 T. R. 104,) the accused applied to B. saying he 
had oeen entrusted b^ L. to take some horses from Ireland to London, and having been de- 
tained by contrary winds was out of money, on which B. advanced money to him. This was 
held by Mr. Justice Buller and the then Chief Justice of Chester, whose opinion Mr. Justice 
Bdler considered to be of much weight, to be an indictable cheat It was, however, merely 
an ingeniously contrived lie, resting wholly on the credit of the person tellinff it, without any 
token or other collateral corroboration to give it credibility than the plausible story invented 
by the cheating party. The case apparently supports the construction of the statute ex- 
p roaoc d in the above second sub-section. 

In Millei^s C. 14 Johns R. 371, the obtaining a note under pretence of wishing to look at 
it, and refusing to return it, and carrying it away, is held not to be obtaining it by false pre- 
tence ; but why it is not so does not appear. The court say it was a mere falsehood. It 
seems to be a plain cheat enough if the intent was fraudulent, and not with any notion of 
legal or equitable right on the part of the person obtaining the note. 

(t) Walgus's C. 4 Pick. 177. This is also an offence under the statute against lotteries. 

(f*) ] Hawk. c. 55, s. 4 ; 1 Hale, 412 ; Co. Lit 127, a. ; Deac. 226. An instance given also, 
is tae purposely maiming one's self in order to procure a discharge from the army, or to avoid 
being impressed into the nav^, or compelled to serve in the army. It seems to be doubtfol 
whe£er these would be considered indictable frauds by our common law. The case is ac- 
C(»dingly left for construction by the courts. 

{k) 3 T. R. 98, where it is said that a false pretence is *< the falsely representinjf one's self 
to be in a situation in which he is not, or falsely representing any occurrence which had not 

2 
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9. The false pretence, in order to constitute a gross cheat, must 
be made with the intent and as the means of fraudulently obtaining 
the subject or thing to which the cheat relates. 

Where a pauper falsely excuses himself from working for want of 
an article of apparel, which is thereupon supplied to him, this is 
not an obtaining the article on a false pretence, within the pro- 
visions of this chapter, the intent being in such case to avoid 
work.* 

10. It is a gross cheat where the deception is of a description 
requisite to such cheat, and the thing obtained would not have been 
so, without the deception effected by the false token or pretence, 
though the party cheated may have been partially induced by other 
considerations or circumstances to deliver it. 

11. A mere false promise, which the party making it does not 
intend to keep, is not of itself an indictable false pretence, within 
the provisions of this chapter.^ 

As inducing another to deliver goods by a false promise to pay for 
them on delivery.^ 

12. The pretence may be by implication, and not by words. 

As the sale of a thing by a vendor, who thereby impliedly, but 

falsely and fraudulently, pretends to have a title thereto, or to be 

owner thereof 
Knowingly passing a falsely fabricated instrument as being genuine, 

without any express representation, and though a like genuine 

instrument is invalid by law.* 
Knowingly and fraudulently passing a paper as being a genuine 

bank-note of a certain bank or company, there being no such 

bank or company. (Z) 
Presenting an order payable to one of a different name, and receiv- 



1 Wakeling's C. B. & Ry. 504. 
« Clifford's C. 1 Car. & P. 521. 
» Codrington's C. 1 Car. & P. 661 ; Goodhairs C. 



R. & Ry. 461. 
* Freeth's C. R. & Ry. 127. 



happened." And this description is adopted by Thompson, C. J. giving the opinion of the 
court (Johnson's C. 12 John's R. 292.) But all the cases limit the false pretences to spe^ 
facts, as distinguished from indefinite generalities, so that the description in the cases juft 
cited is broader than is borne out by the jurisprudence. 

(I) Morse's C. 2 Mass. R. 138, where the having notes of such description is said to be only 
an irUeatUm to cheat, and so not indictable. And see Speeds C. 2 Virg. Gas. 65 ; PatiUo's C. 
4Hawks'8R.348. 
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ing payment, and acknowledging the same by writing one's own 
name on the order, as being that of the payee, and with intent 
that it shall be taken for that of the payee, but without any ex- 
press representation to that effect, (m) 

13. 1^. Fraudulently giving or passing a check or order, at sight 
ir on demand, on a bank, banker, cashier, or paying depositary, 
gent or treasurer, where the order purports, and such order is ordi- 
larily passed and received as purporting, and where, in the particu- 
)r case, it is passed and received as purporting, that the drawer has 
he amount therein specified, in the hands or possession of the 
Irawee, subject and payable to his order directly on presentment ; 
nd where checks or orders of like description are in the course of 
Hisiness at the time and place ordinarily passed and received as or 
Qstead of cash, and paid directly, on presentment, to the drawee ; 
tnd where the drawee has not the specified amount subject to the 
[rawer's order ; and where the party passing the same has no ground 
believe, and does not believe, that the same will knowingly, or 
otherwise than by mistake, inadvertency or deception, be duly hon- 
ored and paid ; is a gross cheat. 

2^. The presumption is, that any such check or order is drawn 
ir passed through mistake, oversight or inadvertency, and, in order 
its being a gross cheat, the fraudulent intent must positively and 
obstantively appear from the circumstances or other evidence.(n) 

(m) Story's C. R. & Ry. 81. Knowingly passing a note of a banking copartnership which 
id stopped payment, but one of the partners of which was solvent, was ruled by Gazelee, J. 
ot to be an implied false pretence. (Spencer's C. 3 Car. & P. 420.) What was implied by 
lasing the order or note, would, of course, depend on the particular circumstances. Here 
le note appears to have been valid, and it might be eventually paid. But it might, under 
le particular circumstances, and apparently, from the statement of the above case, was, as 
istinctly implied that the note was then current, and would, as far as the party passing it 
new, be paid on presentment, as that it was genuine ; and this implied fact might nave been 
nd probably was material in the transaction between the parties. The case is apparently 
ot stated with great confidence by Mr. Archbold, P. Q. S. 187, and at least does not seem 
> embody any distinct practical qualification of the doctrine laid down in the text from the 
iier cases. 

(n) Gross cheats by means of checks are intended to be limited to cases which are such in 
leir particular characteristics ; that is, where the party taking the check only gives that 
redit to the token or pretence, (for it is both,) which is ordinarily given to it — not invariably 
sd without exception, for credit is never so ^iven. By this limitation, the case is brought 
ithin the rule of the common law on the subject of cheats, viz., that they must be such as 
tlinary prudence does not guard against The principle does not limit the cheat to bank 
lecks merely, for there are many other instances in which orders, in the nature of checks, 
e considered to be equivalent to cash, and by usage are so passed and received. Whether 
ey are so or not will depend in part on the laws in force on the subject 
It has been held in one case, that, at the common law, cheating by means of a check on a 
nker, in whose hands the drawer has no funds, and which he km>w8 will not be paid, is not 
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14. Cheating by selling a thing as being of a different kind, class 
or description from what it is, where the distinctions of the class, 
kind or description are well known and ordinarily recognized, and 
where, in the ordinary course of dealing, credit is given to the repre- 
sentation, brand, stamp, mark or designation which is made or used, 
denoting the kind, class or description of the thing, is a gross 
cheat.(o) 

15. Cheating by fraudulent delivery of a less, or obtaining a 
greater, quantity of a thing, in a sale, than is pretended to be ascer- 
tained by weighing or measuring in presence of the other party or 
some one representing him, or than is denoted by a mark, stamp, 
brand, seal or other definite token or indication of quantity, where 
credit is ordinarily or customarily given to such mode of weighing or 
measuring, or such mark or other indication of quantity, is a gross 
cheat. 

As by using a false weight or measure different from that under- 
stood and known by the party cheating to be understood by the 
party cheated, or his representative. (/>) 

Delivering a less quantity of an article than is sold, by means of 
putting some other thing into the measure partly to fill the same, 
where the vendee, or some one representing him, is present* 

Cheating in the quantity sold by means of sleight of hand, trick or 
deceit, where the party cheated or his representative is present(9) 

> Pinkney^s C. 2 East, P. C. 820 j 1 Deac. 227. 

an indictable cheat (Lara's C. 6 T. R. 565 ; 2 East, P. C. 819 ; Deac. 228 ; 2 Leach, 658.) 
But it has been ruled, that, where the party passing the check had no account with the bank- 
er, the putting it off was indictable under 30 Geo. 2, c. 24, against cheating by falsepretence, 
which statute is, as above stated, engrafted into our law. (Jackson's C. 3 Camp. 370, cited 
lDeac.23L) 

A check or order, in which day of payment is given, is not included in the rule above 
laid down, and the operation of that rule, in connection with the definition of a cheat in the 
beginning of the chapter, and the provision as to a false promise not being a false pretence, 
wiU be, to exclude such a check or order from the list of gross cheats, unless it is aooompa- 
fded by some indictable false token or pretence. 

(o) Mackartney's C. 2 Ld. Raym. 1179, (1706,) was selling an inferior wine as being new 
Lisbon. A question has been made, whether the way in which the false pretence was made 
was indictable, but not whether the subject matter of the pretence, or thing pretended, was 
sufficient 

(p) 2 East, P. C. 820. This was considered to be a cheat independently of the statute of 
33 H. 8, against false tokens. 

(q) This illustration is given as being equivalent to the preceding, though no such case 
occurs in the books ; as where one makes short measure by dextrous sliding a yardstick, in 
measuring, in presence of the vendee; this seems to be precisely equiviSent to putting 
something into a bushel or other like measure. 
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16. Cheating by selling or buying any article of a kind of which 
there are different qualities, of various grades and degrees of value, 
by a false, known mark, stamp, brand or other definite, well known 
token, denoting the rate or degree of quality, where credit is ordi- 
narily given to such like mark, stamp, seal, brand or other token, 
at the time and place, is a gross cheat. 

As selling wrought gold or silver by a false mark of its degree of 

fineness.' 
Or selling cloth by the fabricated or false mark, stamp, or seal of 

the alnager or manufacturer.^(r) 

17. The three preceding sections apply to mortgages, hypotheca- 
tions, pawns and pledges, as well as to absolute sales. (^) 

> Bower's C. Cowp. 323. « Edwards's C. Trem. P. C. 103 ; WorreU's C. Trem. P. C. 106. 

Where a miller substituted oat-meal in part for flour of wheat or barley, sent to him to be 
groond, it was held not to be an indictable cheat at common law. (Channel's C. 2 Str. 793 ; 
Haynes's C. 4 M. d& S. 214 ; and see Wood's C. 1 Sess. Cas. 217.) But if the mixture had 
tppeaied to be for the food of man, and unwholesome for that purpose, it was said that it 
would have been indictable. (Haynes's C. ut supr.) But the former of tliese cases seems to 
be 80 questionable, considered in reference to the statutes on the subjects of tokens and pre- 
tences, as well as the common law, that it is not stated in tliis chapter as part of the law. It 
seems at least to be a case of embezzlement 

The doctrine is laid down by Lord Mansfield, that where one cheats by usius false weifi[hts 
or Dieasures, in the general course of his dealing, he is subject to indictment ( Wheatley^ C. 
2 Burr, 1127.) The same doctrine is intimated in Gabbett's Cr. L. 204-5. 

(r) So cheating by the use of false dice, where the game is legal, comes under the same 
role. (Leesor's C. Cro. Jac. 497; Maddock's C. 2 Roll. R. 107; 2 Roll. Abr. 78; 2 East, 
P.C.820; Deac.227.) 

(«) The part of the criminal law relating to cheats in sales has caused great embarrass- 
ment in construing and administering the statutes, since too broad a construction would, as 
it baa been apprehended, sweep the whole mass of constructive and actual frauds in bargains 
into the criminal law ; whereas, limiting it within too narrow bounds, leaves the unwary, im- 
becile and confiding, too much at the mercy of cunning, unscrupulous cheats. Accordmgly, 
Lord Mansfield says, that selling an unsound horse as being a sound one, is not an indictable 
cheat; and selling a blind horse as one having sight, is said not to be so. (Delyon's C. 1 
Bay. 953.) This is a sufficiently glaring cheat, and in a particular case of this description, 
the common sense of mankind would readily acquiesce in the justice of a punishment under 
the criminal law. But the difficulty is to frame a rule which will reach cases of this de- 
scription, and not take in many others which ought to be excluded. The courts have, in 
effect, acknowledged the difficulty of framing such a rule, for the statutes on the subject are 
broad enough in expression to comprehend such cheats, and they do, in fact, literally cover 
them, and yet the courts have restrained the statutes by construction, so as to exclude them ; 
for the reason, no doubt, that no way was seen of including such frauds, without including 
many others that the statutes were supposed never to have been intended to embrace. 

Accordingly, the preceding sections are intended to specify the cases of cheats, in the 
quantity, quality, character or value of things sold, which are indictable under the construc- 
tion given to the statute in the jurisprudence upon this subject It is possible, at the same 
time, that experience may suggest other specific rules, like those of the above four sec- 
tioiis, for extending the criminal law upon the subject of cheats in sales to other descriptions 
of iklae pretence Aan thoso enumerated in those sections, or to other particular modes and 
circtunstances of making the pretence. 
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18. Cheating merely in the quantity, or value of a thing bought 
or sold, otherwise than is provided in the four preceding sections, is 
not an indictable gross cheat ; but this provision does not prevent 
its being the subject of remedy or redress by civil suit.({) 

As the saying, on delivery of a sack of com, that it contains a 
bushel, when it in fact contains less, is not an indictable cheat(«) 

Or sending vessels marked as containing a certain quantity, and 
saying, in an accompanying letter, that they contain such quan- 
tity ; where it does not appear that credit is ordinarily given to 
such-like marks, (v) 

Or merely selling gold or silver as and for that of a finer quality 
than it is, without any collateral stamp, mark, or other token or 
fraudulent false pretence, by means of the credit given to which 
the purchaser is cheated.' 

Or, on sale of an unsound horse, merely recommending it as being 
sound.' 

19. The selling of a thing by one having and knowing be has no 
title thereto, or power or authority to sell the same, and having ob- 
vious, palpable and sufficient ground to believe that the purchaser 
will not in fact, by the sale, obtain and have the thing sold, or any 
compensation or indemnity instead thereof, is a gross cheat.(f0) 

» Bower's C. Cowp. 323. * PywelPs C. 1 Stark. Rep. 402. 

{t) See note to the preceding section. Sec Combrun's C. (1751,) cited 2 Burr, 1126; Drii- 
iield's C. (1754,) cited 2 Burr, 1126 ; Pinkncy's C. (1733,) cited 2 Burr, 1130; NichdKm'ii C. 
(1731,) cited 2 Burr, 1130; Bower's C. Cowp. 323; Lewis's C. Cowp. 324; Dunnt^sCS 
Burr, 1131 ; Osborne's C. 3Burr, 1G97 ; Whcatley's C. 2 Burr, 1125 ; 1 Hawk. c. 71, b. 1, 7th 
Ed.; 2£adt, P. C. 817,(1823;) Makarty's C. 2 Ld. Raym. 1184; 3 Ld. Rayni. 325 ; Goven^ 
C. 2 Say, 206; Hales's C. 9 St Tr. 75; 1 Deac. 227 ; Lewis's C. 2 East, 819 ; Deac 838; 
which last was a sale of gam, an article falsely asserted to be gum Seneca, which waa woitk 
£7 per cwt, but was an inferior article, worth only £3 per cwt 

(u) Pinkney's C. 2 Burr, 1129 ; S. C. 2 East, P. C. 818. This is said to be merely the tell- 
in? of a lie. That is, in sales, every one is to judge how much credit is due to the mere 
naJced assertion of another as to quantity ; but where a mark or stamp is affixed to a subject, 
to which credit is given in the ordinary course of dealing, the falsification of such a stamp if 
in tlic nature of using false testimony. So if one measures or weighs a thing in presence of 
the purchaser, the latter, according to the ordinary course of business, gives credit to the 
weight or measure, and if the vender falsifies the weight or measure, or its results, it is in the 
nature of falsifying testimony. 

{v) Wilders's C. 2 Burr, 1128 ; S. C. 2 East, 819, and 1 Deac 228. The marks were eat 
sidercd by the judges who decided the case to be no more than the naked assertion of the 
brewer who sent the ale, which was the subject of the cheat, Mr. Justice Foster, (2 Bmr, 
1128,) doubted the correctness of the decision. He says, " Here were false tokens ; the fe§- 
sels were inarked." But the question seems to bo one of fact, viz., whether the marks hid, 
in the ordinary course of dealing, any particular credit attached to them ; if not, then they 
were, in effect, the naked assertion of the brewer. So the letter answered the description « 
a token, being a visible, tangible thing, and it stated a falsehood ; but still it was not a/sbe 
token, though it stated a falsehood. It was the letter of the party whose it purported to be. 

(w) The cases at the common law are contradictory on the subject of this section. Where 
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20. 1^. Knowingly selling or granting or assigning land or other 
iropertj, real or persona], subject to a mortgage or lien, whereby 
lie title may or might be defeated, to one who has no notice of such 
ncambrance, with intent to defraud the purchaser, grantee or as- 
lignee of the consideration for such sale, grant or assignment, .is a 
^ss cheat. (a:) 

2P. The sale, grant or assignment of a mortgage, or other lien or 
ncumbrance, is a sale, grant or assignment of property within the 
preceding sub-section. 

21. A cheat in a purchase or sale is not the less a gross cheat by 
eason of a warranty of the truth of the falsely pretended fact, or the 
sdse token, where such warranty is part of the fraud, and the party 
heating, has no intention and good ground of expectation of making 
idemnity for the forfeiture of the warranty.(y) 

ne sold a reversionary interest in personal property, with warranty of title, which he had 
teviouflly sold, it was ruled by Mr. Justice Littledale not to be an indictable cheat, who 
dd, if this were such, " every breach of warranty or false assertion at the time of making a 
nmin ml^t be treated as such.** (Codrington's C. 1 C. & P. 661, cited Archb. P. Q. S. 
33^) But oy Stat 13 Eliz. c. 5, s. 3, and 27 Eliz. c. 4, s. 3, which are part of our conmion 
iw, " all the parties to a feigned covinous or fraudulent feofiment, gift, grant, alienation, 
amdn, conveyance, bond, suit, judgment or execution, for the intent and purpose to deceive 
Dd defhiud any purchaser," are subjects of indictment 

Where a pretended purchase is effected bv means of a forged paper, it has been heretofore 
eld, in Ehigland, not to be indictable as a cheat, but to be so, as passing a forged paper. 
BStois's C. 5 C. & P. 553.) For reasons already stated, there seems to be no objection to the 
roflecution of the offence under either description. By the provisions of 7 & 8 Geo. 4, c. 29, 
. 53, that where, in a prosecution of any one for obtaining property under a false pretence, 
it shall be proved that he obtained the property in such manner as to amount to larceny, he 
hall not, by reason thereof, be entitled to be acquitted ;" and the principle of the rule seems 
» be equally applicable to a case, which, on trial, appears to amount to fcirgery. 

Selling a free mulatto as a slave, has been held not to be indictable as a cheat, in South 
Surolina. (Wilson's C. 2 Rep. Const Court, 2d series, 135.) 

(r) Rev. Stat c. 126, s. 34. The statute is confined to the case of a sale of land, subject 
y attachment, but the sale of land subject to any lien, of which the purchaser is known to 
ie ignorant, or of any other property subject to such lien, whereby the title may be defeated, 
I to be a precisely similar case. 



(3f) It is laid down in an instance or two in the books, (Codrington's C. 1 C. & P. 661,) that 
lie sobject of a warranty cannot be so of a cheat ; but this doctrine, carried out in its broad- 
at extent, would go far towards repealing the statute against cheats, for there is not an in- 
tuice of the application of this statute in which the party committing the cheat is not liable 
9 make indemnity, either on the contract of warranty, or on the ground of fraud. Accord- 
ig^y, if the principle be that an obligation, in tlie nature of a contract to make indemnity, 
zcladea the character of a gross cheat, then there does not seem to be any case of such a 
heat left. If the doctrine be confined strictly to cases of warranty, it amounts to the doc- 
fine, that, by adding a fraudulent warranty to the other constituent parts of the cheat, it 
bereby loses the character of a gross cheat, and thus the party cheated, by attempting^ to 
lolect himself by a warranty, only thereby makes himself less secure bv ^ving the cheating 
•r^ a dispensation from the entire provisions of the criminal law in relation to cheats. The 
octrine seems to be preposterous in principle, and of no other practical result but to screen 
ygaes. This doctrine on the effect of a warranty is excluded by the above section, in all 
ises where the warranty itself is part and parcel of the cheat ; but where it is made h<ma 
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22. Where goods have been delivered on an agreement of sale, 
the preventing of the vender from reclaiming them on suspicion of 
the purchaser's insolvency, by means of a false pretence, is not, 
within the provisions of this chapter, a gross cheat, merely by reason 
of such subsequent false pretence.(z) 

23. The fraudulently obtaining, by false token or pretence, the 
signature of any person, whereby such person or another is or might 
be subject to loss, damage or pecuniary prejudice, or prejudice to or 
derogation from his title or right to, or interest in, or reasonable ex- 
pectation of legally obtaining or receiving, any thing of value, is a 
gross cheat, or gross cheating.(aa) 

As falsely reading a promissory note with intent to procure the 
same to be signed, and which is thereupon signed, by a person 
not able to read. (66) 

24. A person is not exempted from criminal prosecution for gross 
cheating by reason of the party cheated having a remedy against 
him by civil action.(cc) 

Jidty it is lefl as heretofore, to operate to take the case absolutely out of the catalo^e of 
crimes, except in the cases where the cheat is palpably a direct attack upon the pabhc, and 
not merely a private cheat It is quite possible, that, in experience, other cases may be pre- 
sented in which legislative interposition may be deemed expedient to extend the exception 
to other cases. 

(z) Haynes^s C. J 4 Wend. 546. It is not the ohtaimng of property or a sifnalure, and n 
is not within the definition of a gross cheat already given. The case embc^ies a geoenl 
doctrine, but it is deemed safer to express it in reference to a cheat in a purchase, merd^i 
leaving it to be applied in case of deceptive, fraudulent prevention of remedy or redress m 
case of other cheats, according to the circumstances. In cases concerning the public wel- 
fare, the deceptive prevention of remedy or redress might of itself, periiaps, under some ci^ 
cumstances, amount to a new cheat 

{ad) A reasonable expectation has reference more particularly to that of a devise, lecacy 
or descent, or support from the affection or kindness of another, which latter has been held to 
be a sufficient interest in the life of such other to support an insurance, and, by parity of 
reason, it might be the subject of a cheat 

(hb) Hill's C. 1 Ycrg. 76. See Stone's C. 9 Wend. 190, where fraudulently obtaining t» 
endorsement of a note is held to be obtaining effects ; and see Gates's C. 13 Wend. 311; »Dd 
Genung's C. 11 Wend. 18, where it is said that the crime is complete by the obtaining o> 
a signature, whereby tlie signer might be prejudiced, without his having actually been so. 

This section is intended to apply to the cases covered by the existing provision in tlie Re- 
vised Statutes against procuring tlie signature of another by a false pretence, which provision 
is intended to apply only to cases where the signature so obtained may be made use of totbe 
prejudice of some one or of the public. The qualification in the Revised Statutes is, that tlie 
signature must be such that the making it falsely and fraudulently would be a forgery. 

(cc) It is sometimes apparently implied in the books that a right of action excludes public 
prosecution for the same offence. (Deac. 228, s. 26.) 
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26. The conviction or acquittal of any one on a charge for a gross 
cheat, is not evidence in a civil suit against him on account of the 
same cheat. 

26. The plea or answer of any one in relation to a fraud or cheat, 
in any civil suit or action, is not evidence in a criminal proceeding 
against him for such fraud or cheat.(dd) 

27. One convicted of a cheat committed in pursuance of a con- 
spiracy, is not liable to be thereafter indicted or tried, on a charge of 
the same conspiracy.^ 

28. The property in a thing, obtained by a gross cheat, is not 
thereby changed f but this provision does not prevent the same be- 
ing changed by a subsequent purchase, in good faith, by a third 
person without notice. (66) 

29. On conviction of a party for obtaining a thing by a gross 
cheat, the court, in which such conviction is had, may order the 
diing to be delivered to the person entitled thereto, and, if need be, 
grant a writ of restitution thereof accordingly.(^) 

30. The knowingly compounding, preparing or adulterating any 
substance, mixture or compound, intended for food, drink, medicine, 
or medicinal or remedial use for man, with any ingredient or matter, 
so as to render such substance, mixture or compound injurious to 
health or hurtful in use ; or the knowingly procuring any such sub- 
stance, mixture or compound, so compounded, prepared or adulter- 

» Kingsbury's C. 5 Mass. R. 106. * Noble v. Adams, 7 Taunt. 59. 

{dd) The object of this section is to remove the objection to answering to a bill in chan- 
cery for a fraud. 

(ee) As the owner voluntarily delivers the tiling to tlie cheating party, he ought rather to 
soffer than the honest purchaser, if one of the two must be the sufferer. The effect of such 
subsequent transfer is accordingly left open for construction by the court as at present. 

{JT) Such a provision is made in 7 & 8 Geo. 4, c. 29, s. 57, where the party is prosecuted 
by the owner of tlie article, and in our own statute as to stolen goods. (Rev. Stat c. 12G, s. 
25,) without limitation to the case of prosecution by the owner. The English statute excepts 
die case of property having passed into the hands of a honajidt purchaser, and the title being 
thus changed. By the above section, the tiling is to be restored to the person entitled thereto ; 
and, accordingly, if the party from whom it is taken is, for any reason, not entitled to a resti- 
tution, the section does not autliorizc it, and so no express exception needs to be made, simi- 
lar to that in the English statute. The common law does not authorize an order of restitu- 
tion. (De Veaux's C. 2 Leach, 585 ; Parker t;. Patrick, 5 T. R. 175.) 

3 
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ated, with the intent, in either case, fraudulently to sell the same, 
or cause the same to be sold, as being wholesome or salutary, and 
not so compounded, prepared or adulterated, is an attempt of a gross 
cheat. The specification of such attempt does not exclude other 
attempts. Ogg") 

31. Gross cheats are of three degrees, and the degree is a fact to 
be determined in each case ; and where the degree does not appear 
by the verdict or record, the case is to be considered in the third 
degree. 

32. Under a plea of guilty, the court determines the degree ; and 
so also where the court decides the facts. 

33. 1^. Whoever is guilty of a gross cheat in the first degree, 
shall be punished by 



2^. Whoever is guilty of a gross cheat in the second degree, shall 
be punished by 



3^. Whoever is guilty of a gross cheat in the third degree, shall 
be punished by 



(jgg) Rev. Stat c. 131, b. 2, a These sections do not punish the fiaudolent procuring of 
deleterious food, drinks or medicine. 
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1. Whoever wilfully casts away, biirns» sinks, or in any way de- 
stroys any ship or vessel, with intent to defraud any ship-owner, the 
master, any freighter or charterer, or any shipper or consignor, con- 
signee, or other ])erson owning or interested in the freight or cargo 
thereof, or any insurer of such ship or vessel, or its freight, or any 
part of its cargo, shall be punished by,^ 



2. Whoever shall lade, equip or fit out, or assist in lading, equip- 
ping or fitting out, or procure to be laded, equipped or fitted out, 
any ship or vessel, with the intent that the same shall be wilfully 
cast away, burnt, sunk, or in any way destroyed, to injure or defraud 
any ship-owner, the master, any freighter or charterer, or any ship- 
per, consignor or consignee, or other person owning or interested in 
the freight or cargo thereof, or any insurer of such ship or vessel, or 
its freight, or any part of its cargo, shall be punished by,^ 



3. If any owner or pretended owner of any ship or vessel, or of 
the freight or charter thereof, or any part of the property laden or 
about to be laden, or pretended to be laden, or to be about to be 

^ReT.8tat.e.l28,t.35. • Bev. StaL c 128^ t. 36. 
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laden on board of the same ; or if any person concerned in the lading 
or fitting out, or pretended lading or fitting out of any ship or vessel, 
shall make out or exhibit, or csktise or procure to be made out or ex- 
hibited, or be concerned in making out or exhibiting any false or 
fraudulent invoice, bill of lading, bill of parcels, or other false esti- 
mate of any goods or property laden or about to be laden, or pre- 
tended to be laden, or to be about to be laden on board of such ship 
or vessel, with latent to defraud or injure any insurer of such vessel, 
or of its freight or charter, or any part thereof, or to defraud or injure 
the insurer of such property, or any part thereof, he shall be pun- 
ished by,^ 



4. If any master, oiBcer or mariner 'of any iship or Testf^l ihall 
^ake or cause or procure to be made, or shall swear' to, ^amy /false 
affidavit or protest ; or if any owner or other person eoncemediin any 
'4(hip or vessel, or the freight or dharter ther6of,(or in the^gdods orprop- 
erty laden or pretended to be or to have been laden on board of any 
ship or vessel, shall cause or procure to be made,<or«hallexbibitBny 
such false affidavit or protest, with intent to defraud or injure aaj 
insurer of such ship or vessel, or of its freight or charter, or any insurer 
of the goods or property, or any part of the goods or property, laden 
or pretended to be laden oo board of such 'sihip dr ve%9Ml, shall be 
:punish(ed by* 



> Ber. Stat c. 126, a. 37. * Ber. Stat/c 126, a. .38. 
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. Arson is the wilfully and maliciously burning the dwelling- 
56 of another. 

. It is sufficient to constitute a burning, within the meaning of 
provisions of this chapter, of a building or other structure, or any 
3r subject which is an entire body or mass, that any part of the 
e is on fire, though no part thereof is absolutely consumed, and 
ivithstanding that the fire may go out of itself.(a) 

The cases lay down the doctrine generally that it is sufficient, if the house be on fire. 
Bt 66 ; Russ. on Cr. 1657, Am. Ed. 1824 ; 4 BL Com. 222, a, Chltty's n. ; Dalt Just c. 
1 Hale, &c. P. C. 568 ; 1 Hawk. c. 39, s. 16, 17, 18, 7th Ed. ; 2 East, P. C. c. 21, s. 4 ; 
or's C. 1 Leach, 49 ; Cotteral's & Crannal's C. 18 Johns. 115.) But in the cases where 
^neral doctrine is laid down, there was an evident intent to bum down the house. The 
ine, therefore, might be stated from the cases, that where there is such an intent, it is a 
Jig. But the principle of the cases apparently goes further. It certainly does not, how- 
go the length of making it arson miscnievously to brand a mark upon a dwelling-house 
a hot iron, where there is no intention and no danger of burning it down or materially 
Jig it This case is excepted from arson and malicious burning of a thing, by the 
iquent definition of tvi^fvl burning. It ia put under the head of mabcious iiyury. 

1 
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3. Where one wilfully and maliciously sets fire to a thing, such 
and so situated that a building or other property adjoining thereto or 
in the vicinity thereof is thereby in obvious and imminent danger of 
being destroyed by fire, it shall be presumed that he wilfully and 
maliciously intended to burn such building or other property.(6) 

4. A wilful burning, within the provisions of this chapter, is a 
burning with intent to consume or destroy a subject. 

The burning in such way that the natural and obvious consequence 
is the consuming and destroying thereof, if the fire be not checked 
and extinguished, is a burning with such intent. 

Where the party burning provides for arresting and extinguishing, 
or intends to arrest and extinguish the fire, and intends that a sub- 
ject shall not be thereby, mediately or immediately, destroyed or 
consumed, it is not a wilful burning of such subject within the pro- 
visions of this chapter. But the same may, notwithstanding, be a 
wilful, malicious mischief or injury, and punishable as such. 

As where the intent is merely to burn a hole through the wall of a 
dwelling-house for the purpose of escaping through it, and not to 
burn down the house, (c) 

5. Malicious burning is burning a thing, whether that of the 
offender or of another person, with intent to injure another, or with- 
out any legal or justifiable motive or object, and with a reckless dis- 
regard of the life or personal safety, property or legal rights or 
interests of another, where the same are obviously, immediately and 
imminently endangered by the burning.^ 

6. Where the thing burnt, endangered or attempted to be burnt, 

» 2 Archb. PeePs Acts, 7. 

(b) Such presumption is subject to be rebutted by proof of the actual intention, or other- 
wise. It is a general rule, in criminal and civil law, that one is answerable for the natunl) 
obvious consequences of his voluntary acts. The above section only carries out the genenl 
doctrine in relation to arson and malicious burning. One object of the section is to bring 
the case within the subsequent specification of an attempt to burn by setting fire to a con- 
tiguous subject 

By the New York Rev. Stat P. iv. c. 1, tit iii. s. 2, setting fire to a building ** adjoining to 
or within the curtilage of a dwelling-house, so thai such house shall he endangered fty swA 
firing^ is specifically punished ; and by tit i., s. 10, " no ware-house, bam, shed or other out- 
house shall be deemed a fiwelling-house or part of a dwelling-house unless the same be 
joined to, immediately connected with, or a part of, a dwelling-house," 

(c) Cotteral & Crannal's C. 18 Johns. R. 115. In this case prisoners undertook to buio > 
hole in the wall of a jail, in order to escape through it 
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is that of another than the offender, malice is presumed : where it is 
that of the offender, the malice must be shown.^((/) 

7. A burning thoughtlessly, or through mere negligence, is not a 

» Archb. Peel's Acts, 4. 

(d) This definition of malice is intended to express its commonly received legal meaning. 
This chapter applies to the case of burning one's own house, or other subject, for the purpose 
of injuringanother. This is undoubtedly a misdemeanor at the common law, and punishable 
as such. The burning of one's own house or other property, or that of another, for the par- 
pose of injuring, viz. defirauding insurers, is provided for in the Revised Statutes, ch. 126, s. 8. 
The burning of one's own house or other property with intent to injure any other than insur- 
ers, is not expressly provided for in the Revised Statutes ; as, for example, the burning of 
mortgaged propertv, not in possession of the mortgage, with intent to injure the mortgagee, 
and Uie burning of his own house by an occupant with intent to injure the landlord. The 
proper place for this provision is in the present chapter ; and it is introduced accordingly in 
the two above and in other sections. 

Of a similar provision in 7 & 8 Geo. 4, c. 30, s. 25, Mr. Deacon, v. 2, p. 890, remarks : 
*^ This is a very beneficial enactment, for under some of the repealed statutes malice agairut 
(he owner was determined to be a positive ingredient in the ofiTence ; and as express proof of 
■och malice was required in every prosecution, the offender often escaped with impunity." 
He refers to Curtis v. Godley Hundred, 3 B. & C. 248. 

Some of the commissioners prefer the following definitions of the words ** wilful and ma- 
licious," in respect to burning, as expressing more distinctly the intent required by law in 
each case to make the burning criminal. They suppose that the first definition meets every 
case of burning the house or property of another. They are not aware of any case in which 
the intent to destroy the house of another , without lawful cause, has not been held to be a 
sufficient intent to injure him to constitute malice. Where the house burned was that of an- 
other, no other intent need be proved by the prosecution ; and if an intent to bum a person or 
animal in the house were offered to be proved by the defendant, the evidence would be im- 
material, as it would not prove that the defendant did not intend to destroy the house and 
thereby injure the person whose house it was alleged to be. It would merely prove an ad- 
ditional intent to injure a third person ; and this could not vary the case where a sufficient 
intent had been already proved, but would be an additional and immaterial fact There is no 
case of burning the house of another^ where such further and cumulative intent to injure a 
third person has ever been offered in evidence by the prosecution or the defendant. 

*^ A bumin? of the dwelling-house, building or property of another is wilful and malicious, 
when it is with intent to destroy such dwelTing-nouse, building or property, and thereby to 
injure such other." 

" A burning of the dwelling-house, building or property of the offender, is wilful and ma- 
licious, when it is with intent to injure or defraud any other person." 

The commissioners in favor of the definitions given in the text, prefer them, 1. because 
those definitions give the meaning of each of the terms tmytd and nudtcious distinctly from 
each other, as each is supposed to have a distinct meaning; 2. because the definition of ma^ 
lidous, in the text, provides for the case of a reckless, wanton burning, prompted by a de- 
praved and wicked disposition, without any specific intent to injure any one ; 3. because 
those definitions comprehend the case of burning another's house or property to injure a third 
party — as, for instance, the insurers ; or the burning of a bridge to injure a person who has 
a right of way over it, though it is not his ; or a tenant's burning his own house to injure his 
lanuord. 

These and other such-like offences are supposed to be misdemeanors at common law ; but 
from technical difficulties partly, and partly from the language of the English statutes, much 
embarrassment has arisen in English jurisprudence in bringing the offenders to punishment 
Whether the same embarrassment would arise under our present statute and common law, 
does not appear from any actual adjudication. The difficulty has been remedied in England 
by the statute of 7 & 8 Geo. 4, as already mentioned. The comnussioners in favor of the 
text, as it now stands, suppose that such offences ought to be provided-for at any rate some- 
where, and that the text as it stands provides for them, and they do not know where else such 
provision could be so conveniently and properly made. 
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wilful malicious burning, within the meaning of the provisions of this 
chapter, except in the cases specified in the following section.^ 

8. The burning of a dwelling-house or other property by any one, 
in committing, or attempting to commit, or in pursuance of an inten- 
tion to commit, treason, murder, manslaughter, arson, rape, burglary, 
robbery,. larceny, or the crime of kidnapping or child-stealing, is ar- 
son, or the crime of malicious burning, as the case may be, though 
the person so burning does not intend to burn, or intends not to 
burn, such subject, and the so burning thereof be merely casual or 
consequential.(6) 

As where one sets fire to another house than the one he intends to 
burn.' 

9. The description of structure and occupancy requisite to consti- 
tute a dwelling-house, in respect to the provisions of this chapter, 
are the same as in respect to burglary, subject to the modificatioDS 
expressed in this chapter. (/) 

> East, P. C. c. 21, s. 3; p. 1019, where are cited I s. 19, seventh Ed. ; Flowd. 475. 
1 Hale, 567, 5^9 ; 3 Ins. 67 j 1 Hawk. c. 39, | • East, P. C. ut supra. 

(e) At the common law, the rule is in general established, that the burning of a dweDiM- 
house by the attempt of another felony, is arson. (Russ. on Cr. 1658, Am. Ed. 1824 ; 6 oL 
Trials by Hargrave, 222 ; 3 Inst 67 ; 4 Bl. Com. by Chit 222, n. ; 1 Hale, &c. P. C. 569; 
Isaac's C. 2 East, P. C. c. 21, s. 8 ; Russell on Cr. 1658, Am. Ed. 1824 ; 1 Hawk. P. C. c39, 
8. 19, seventh Ed. ; Dalt Just c. 153 ; Rex v. Cooke & Woodbume, per King, C. J. ; Hale^ 
Sum. P. C. 85; Plowd. 476.) 

Some decisions at tlie common law have gone further in case of one setting fire to his own 
house in order to defraud insurers, and thereby burning his neighbor's house. (Proberfs C 3 
East, P. C. c. 21, s. 7 ; S. C. Russ. on Cr. St 1659, Am. Ed. of 1824 ; Isaac's C. 2 East P. 
C. c. 21, s. 8; S. C. Russell on Cr. 1658, Am. Ed. 1824.) The offence attempted in then 
cases was, at the time, a mere misdemeanor, and not a felony, and so not within the rule as to 
mischiefs and injuries incidental to the attempt or commission of a felony. 

(/) The N. York Revised Statutes, P. iv. c. 1, 1 1, s. 9, provide, in respect to anon, "thai 
every house, prison, jail or other edifice, which shall have been usually occupied by peiBOiv 
lod^g therein at night, shall be deemed a dwelling-house of such person." 

In the chapter on burglary, and in this chapter, there is a slight variation from the abofe 
description, since it does not seem to be enough that a building should have been usually oc- 
cupied as a dwelling or lodging, it is requisite that it should be so occupied either actoaJly or 
constructively at the time of the burning. 

Cases in burglary are referred to in the books as authorities to settle what is a dwelling- 
house with respect to arson. (7 Dane's Ab. 134 ; 2 East, P. C. 1020 *, McDonald's C. 2 Lew. 
Gas. 46 ; 2 Russ. on Cr. 489, note x.) 

1. A dwelling-house, at common law, includes all buildings and apartments under the 
same roof occupied with it for any purpose whatsoever. Thus, a wash-room, (Borrowe's C 
Moody's Cas. 274,) tinder the same roof witli the main dwellyi^, having no internal commn- 
nication with it, was held to be part of it And where the principal dwelling and a stable, 
cow-house, cottage and bam stood in a line adjoining each other, under the same roof, in the 
order in which they are named, the bam was part of the dwelling-house. (Brown's C. 3 East, 
P. C. 501.) 
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10. Where only a part of a building is occupied as a dwelling- 
house or as dwelling-houses, or as part or parts of a dwelling-house 
or dwelling-houses, so much of such building as is not so occupied is, 
in respect to the provisions of this chapter, parcel of such dwelling- 
house, or each such dwelling-house.(^) 

2. A dwelling-house includes all buildings and apartments under the same roof, however 
and by whomever occupied, which have a closed and covered communication with it Thus, 
a son, living elsewhere, had a shop under the same roof with his father's house, having a 
communication with it through the cellar and the shop, was held to be part of the father's 
house. (Seflon's C. R. & R. 102.) A tenant had a sleeping-room on the first floor and a 
workshop in the garret, (Carrell's C. 1 Leach, 237,) and two tenants had each a dwellinff- 
hoose and shop in the same building, having a communication between the apartments, the 
shop and workshop were held to be part of the dwelling-house. (Bailey's C. 1 Moo. 23.) The 
same point was also settled in Stock's C. R. & R. 185, and in Chevalier's C. 7 Dane, 134. 

3. A dwellinfi^-house comprehends all buildings within its curtilage occupied with it for 
any purpose, although not under the same roof, nor adjoining to it, nor having any closed or 
covered communication with it — as a school-room, (Winter's C. R. & R. 295 ;) a ware-house, 
(Walter's C. Moo. 13 ; Lithgo's C. R. & R. 357 ;) chambers over a press-shop, passage and 
lumber-room, (Hancock's C. R. & R. 170 ;) a workshop, (Chalking's C. R. & R. §34 ;) a 
ffoose-house, (Claybum's C. R. & R. 360 ;) a bam, stable, cow-house, sheep-house, dairy- 
house, and milk-house. (3 Inst 67.] 

4. It comprehends adjoining buildings, used by its occupants for domestic purposes, al- 
though not within the curtilage. ** All out-buildings, as barns, stables, dairy-houses, adjoin- 
ing Uke house, are looked upon as part of it" (1 Bac. Ab. Burg. E.) " Out-houses adjoining 
to a dwelling-house and occupied as parcel thereof, though there be no common enclosure or 
cartilage, may still be considered as parts of the mansion." (2 East, P. C. 493.) In Brown's 
case, (2 East, P. C. 501,) the principal dwelling-house, stable, cow-house, cotta^ and bam 
adjoining each other were held to be one dwelling, and although the level of uie roof was 
muform throughout, yet it is plain that they were distinct buildings. But where an occupant 
of a dwelling-house occupies an adjoining building for other than domestic purposes, it is not 
a jpart of the dwelling-house. This was so held in Eggington's case, (2 Leach, 913 ;) the 
pnncipal building was a manufactory, occupied by a firm, and the dwelling-house of one of 
the partners was in one of the wings. As there was no communication oetween them, the 
manufactory was held to be no part of the dwelling-house. 

As the object of the law of arson is to protect the inmates of dwelling-houses from the dan- 
ger of fire, the rules which decide what is and what is not a dwelling, that is, what is to be 
protected by the penalties for arson, ought to be framed with a view to this object The first 
rule, that a dwelling includes all buildings and apartments under the same roof occupied with 
it, is defective in this particular : — If a shop, under the same roof with a dwelling-house, were 
set on fire, the danger to the inmates of the dwelling would not be increased, because one of 
them occupied the shop, nor would it be diminished if he should lease it to a stranger ; yet in 
the first case it would be arson to bum it, and in the second case it would not So also, by 
the second rule, if there is a closed and covered communication between the shop and the 
dwelling, the shop will be part of it ; yet this communication would not increase the danger, 
nor womd permanently nailing up the door of this passage, by which act the shop would cease 
to be part of the dwelling, any more diminish the danger than latching the door, which would 
not prevent the shop from continuing to be part of the house. It does not seem possible to 
protect a dwelling, which is part of a building, except by protecting the whole building. 

By the third rule, a dwelling comprehends all buildings within its curtilage, occupied with 
it (See Burglary, note hj on the subject of curtilage.) But whether the building burnt stands 
within or miuces part of an enclosure or not, this neither increases nor diminishes the danger 
to the main dwelling. 

The fourth rule, concerning adjoining buildings, is supposed not to be altered, unless it be 
an alteration to include the whole building in the dwelling-house, when any part of it is part 
of the dwelling, a point which, in the case of adjoining buildings, seems to be still unsettled 
in the common law. 

(g) The partitions may separate a part of the interior of the building, and exclude such 
part from the dwelling-house in respect to burglary ; but in respect to arson, the partitions 
ire no protection and are immaterial. Besides, it is material in respect to arson to define a 
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11. A dwelling-house does not, in respect to the provisions of this 
chapter, extend beyond one building, inhabited wholly or pardy as 
such, to another building, and include the same as being part of such 
dwelling-house, unless such other building or part thereof is occupied, 
as being part of such dwelUng-house.(A) 

12. Where a building contains divers dwelling-houses, or parts of 
divers dwelling-houses, or one or more dwelling-houses and a part of 
one or more dwelling-houses, an attempt to burn such building is but 
one offence of an attempt to commit arson, and may be alleged to be 
an attempt to burn either of such dwelling-houses ; and the burning 
of a part of such building, not occupied as any part of either of such 
dwelling-houses, is but one commission of the crime of arson, and 
may be alleged to be the burning of either of such dwelling-bouses; 
and the burning of either of such dwelling-houses is but one commis- 
sion of the crime of arson, though part of such building, not being 
occupied as part of any dwelling-house, be burnt at the same time, 
and the same must be alleged to be a burning of such dwelling-house ; 
and arson, by the burning of any one of such dwelling-bouses, shall 
not be presumed to be with intent to burn any other of such dwell- 
ing-houses. 

13. A dwelling-house is, in respect to arson, that of the occupant 
thereof as such, and it is determined who is such occupant in the 
same manner and by the same rules as in respect to burglary^ sulgect 
to the modifications provided in this chapter.(f) 

dwelling-house in such way as to be able to determine what are adjoining buildings, whidi 
cannot easily be done without making the dwelling-house co-extensive with the building of 
which it forms a part 

{h) In respect to burglary, a dwelling-house is co-extensivc with the interior inteicommaiii- 
cation by closed and covered passage-ways, having no doors or other barriers to cut off the 
communication, tliough apartments used as shops, or for other purposes than those of resi- 
dence or housekeeping, arc thereby included as being part of the dwelling-house, because an 
entry into such apartments is, in effect, an entry into die house ; but in respect to arson, the 
mere fact of such interior intercommunication is of no importance ; the material circumstance 
in this respect bein^ the juxtaposition or distance of the buildings. An out-house not ooca- 
pied as a dwelling is protected by the law of malicious burning or attempts at arson. 

({) The question, whose house a dwelling-house is, in respect to arson, has been much dif- 
cussed. In Holmes's case, (2 East, P. C. 1027, S. C. Cro. Car. 376, S. C. Wm. Jones, 351,) 
it was held, that tlie malicious burning of his own house by a lessee for years, whereby the 
buildings of others were in danger of being burnt, was not a felony, that is, was not araon, 
but was a high misdemeanor, of which the offender was convicted, and for which he was pun- 
ished under an indictment for a felony. It has been doubted whether he ought to have been 
convicted under such an indictment, but no question has been made of his being indictable 
for a misdemeanor. In Harris's case, (2 East, 1023,) Mr. Justice Foster expressed the opinioDi 
that the burning of a house by the reversioner, which was occupied by a tenant under a lease, 
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14. The wilfully and maliciously or fraudulently burning, by any 
one, of his own dwelling-house, is subject to the punishment for the 
crime of malicious burning of a building.Q) 

is not the burning of the dwelling-house of another. In the same case it was held, that 
where the widow was entitled to dower, to whom it had not been set off, and a house which 
had belonged to her husband subject to a mortage, being occupied by a lessee, was burnt 
by her, it was arson. In Spalding's case, (2 East, P. C. 1025,) decided 1780, after the pre- 
ceding, it was held not to be arson where the mort^igor, being in possession, set fire to his 
house for the purpose of defrauding insurers, as it was not &e dwelling-house of another. 
In Breeme's case, (2 East, P. C. 1026; S. C. 1 Leach, 220, A. D. 1780,) the burning of his 
own house by a lessee for years was held not to be arson, because it was not the dwellinff- 
honse of another. In this case arson is said to be an offence against the posgession. In Ped- 
ky*8 case, (2 East, 1026; S. C. Cald. 218 ; S. C. 1 Leach, 242, A. D. 1782,) it was held, that 
a boose, occupied under a lease for three months, was that of the lessee. In this case it is 
Slid also, that " arson is an offence against the possession of another." In Gowan's case, (2 
East, P. C. 1027, A. D. 1786,) where a pauper burnt the house into which he was put by the 
parish officers, for which he paid no rent and in which he had no right, it was held to be ar- 
son, that is, it was held to be the house of another ; in other words, it was held that the parish 
were the occapnntB. In Rickman's case, (2 East, 1034, A. D. 17^,) in which the indictment 
did not allege whose house was burnt by the defendant, it was held to be a material omission. 
It was a house occupied by the overseers of the poor for the accommodation of paupers, by 
one of whom it was burnt ; but it was not known in whom the legal estate was. It was held, 
that it nught have been alle^d to be the house of the overseers of the poor, or of persons un- 
human. The doctrine as laid down by Mr. East, (P. C. v. 2, p. 1034,) is, that the house must 
be aUeged in the indictment to be that of the person " who may be said to occupy suo jure,^^ 
This is precisely the doctrine as to burglary, in respect to which a dwelling-house is that of 
the occuMnt In a case subsequent to those above cited, viz. (Glanfield's C. 2 East, P. C. 
1034, A. D. 1791,) a dwelling-house belonged to the occupant of the house, and the out- 
buildings and farm also belonged to her, and she also occupied a part of the out-buildings 
with her son, who separately occupied other out-buildings with the farm, of which lie took 
upon himself the sole mana^ment, at his own risk of loss or profit One of the out-buildings 
in the use of both, and anomer in the use of the son only, were burnt It was held, that the 
indictment must allege one building to be the building of both, and the other to be that of the 
son. Here it was held, that the bmlding was that of the occupant 

In Margaret Wallis^s case, (Mood. C. C. 344, cited 2 Deac. 1496,) it is ruled, that in an in- 
dictment for arson, a dwelling-house may be described as in possession of the actual occu- 
pier, though his possession be wrongfiil. In Holmes's case, (Cro. Car. 376,) it was held, that 
possession is a sufficient title. So in The People v. Van Blarcum, 2 Johns. R. 105. 

These cases are sufficient authority for the proposition in the above section, that a dwelling- 
house, in respect to arson as well as burglary, is that of the occupant 

The characteristic aggravating circumstance in the crime of arson is, that the building 
bomt is a dwelling-house. This distinguishes the crime from other burning. In respect to 
the proprietor of a house occupied by his lessee, the fact of its being occupied as a dwelling- 
house IS immaterial to him in relation to its being burnt To him, the house is merely so 
much property, but to the tenant, it is his home ; and this is the special object of protection 
in the law of arson as well as Aat of burglary. The two offences seem to be precisely par- 
allel, and, therefore, the same rule is applied to both. Accordingly, the malicious burning 
of the dwellinfif-houso of the tenant by the landlord, is arson, as it undoubtedly should be. 

In the English law, this question as to whose a dwelling-house is, in respect to arson, 
which, as Mr. East remarks, (2 East, P. C. 1034,) had been one of great nicety in English 
jurisprudence, is excluded by the statute of 7 & 8 Geo. 4, c. 30, s. 1, by which it is enacted 
that " if any person shall unlawfully and maliciously set fire to any house, whether the same 
■hall then be in the possession of the offender or in the possession of any other person, with 
the intent to injure or defraud any person, shall suffer death.*^ This provision makes the 
crime the same, whether it be committed by day or night, and whether it be the dwelling- 
house of the offender or of another. The burning of other buildings is put upon the same 
footing in the same section. The state of our own law and jurisprudence on this subject is 
therefore at present very different from the English. 

( j) Sach a burning is a misdemeanor at the common law. (See Holmes's C. Cro. Car. 376; 
8. C. Wm. Jones, 351 ; S. C. Russ. on Cr. 1659, Am. Ed, 1824; Spaulding's 0. 1 Leach, 
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16. Where the wife wilfully burns the dwelling-house or other 
property, being partly or wholly that of the husband, with intent to 
injure him or defraud or injure another, she is subject to the punish- 
ment for burning by her of the dwelling-house or other property of 
another person than the husband.(A:) 

16. Where a married woman, legally separated from her husband, 
and authorized to contract and to hold property independently of 
him, occupies a dwelling-house or holds property by virtue and in the 
exercise of such authority, it is, in respect to the burning thereof by 
her husband, or any other person, her dwelling-house and her prop- 
erty. 

17. The wilfully and maliciously or fraudulently setting fire to or 
burning a subject, with intent thereby to burn a dwelling-house or 
other thing, adjoining to or in the vicinity of such subject, the same 
being in obvious and imminent danger of being thereby burnt, is an 
attempt to burn such dwelling-house or other thing. 

This section does not exclude other acts from being such attempts.' 

18. 1^. Arson, by burning in the night a dwelling-house in which 
there is, at the time of such burning, any occupant or inmate, is 
arson in the first degree. 

2^. Other arson is in the second degree.(/) 
3^. Inmate has the same meaning in this chapter as in respect to 
burglary, (m) 



> Scoaeld's C. 2 East, P. 0. 1028 ; Probert's C. 
2 East, P. C. 1030. In these cases the act 
was held to be panishable as a misdemeanor. 



And see Russ. on Cr. 1662, Am. Ed. 1824; 
Stat. 43, Geo. 3, c. 58 ; 1 Hawk, c 39, s. 15; 
4 Bl. 221. 



217; S. C. 2 East^ P. C. c. 21, s. 6 ; S. C. Russ. on Cr. 1660, Am. Ed. 1824 ; Breeme's CH 
East, P. C. c. 21, 8. 6 ; S. C. 1 Leach, 220. This section covers the case of a burning by the 
occupant in order to defraud insurers or injure the proprietor. 

[k) The present statute, (Rev. Stat c. 126, s. 7,) is, " The preceding sectionB, [that i«, 
those relating to burning,] shall severally extend to a married woman who shaU conunit either 
of the offences therein described, though the property burnt or set firo to may belong paitly 
or wholly to the husband." 

Burning the husband's house by the wife, for the purpose of injuring him, is not a ciime 
within Stat 7 & 8 Geo. 4, c. 30, s. 2 ; but it is a crime within that statute if she bnrn his 
house for the purpose of injuring anotlier than her husband. (Wallis's C. Moody's Cas. 344.) 
It is not arson at common law. 

( / ) The present law, (Rev. Stat c. 126, s. 1, 2,) makes two degrees of arson. 

(m^ The expressions ** occupant or inmate," are substituted for " person lawfully in the 
dwelling," in the Revised Statutes, c. 126, s. 1 ; it being ambiguous wlutt is being lawfully in 
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4^. Day and night are distinguished in respect to the provisions 
of this chapter in the same manner as in respect to burglary. 

19. 1^. Whoever wilfully and maliciously or fraudulently burns, 
in the night, any building, vessel, or structure w^hatsoever, whether 
partly or wholly his own or that of another, by the consuming or de- 
stroying of which by fire another might be injured, where the build- 
ings, vessels or structures burnt, are, with their contents, of the value 
of one thousand dollars or more, is guilty of malicious burning in the 
first degree.(n) 

2^. So he is guilty of the same offence in the same degree where 
the building, vessel or structure, buildings, vessels or structures, so 
burnt in the night, are so situated that, by the burning thereof, any 
other buildings, vessels, structures or property whatsoever, to the 
value, together with such building, vessel or structure so burnt, and 
its contents, of the amount aforesaid, are in evident and imminent 
danger of being destroyed by the fire. 

3^. Whoever wilfully and maliciously or fraudulently burns in the 
night any thing such and so situated that by the burning, and, by 
fire, consuming thereof, any building, vessel or structure, buildings, 
vessels or structures whatsoever, which are, together with their con- 
tents and such thing, of the value aforesaid, are in obvious and immi- 
nent danger of being burnt and thereby materially injured, and 
where, by the burning and destroying thereof, another might be ma- 
terially injured, is guilty of malicious burning in the first degree. 

4^. Where the building, vessel, structure, buildings, vessels, struc- 
tures or property burnt or endangered, as mentioned in the three pre- 
ceding sub-sections, are of the value of five hundred dollars or over, 
and less than a thousand dollars, such burning is malicious burning 
in the second degree. 

5^. Where such value is less than five hundred dollars, it is ma- 
licious burning in the third degree. 

6P. Where the burning, as mentioned in sub-section first, second, 

a hoiupe, and that phraae having been construed in BuzzclPs C. 16 Pick. 153, not to be appli- 
cable to persons who enter the house at the time of its being burnt, for the protection of the 
inmates or property. 

(n) Where one is a part owner, a thing burnt by himself to injure the other part-owners, or, 
being owner, bums the subject to defraud underwhters, the offence is as great as that of 
bnmmg a thing belonging wholly to another. 

2 
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third and fourth, is in the day, it is malicious burning in the third 
degree. 

70. Where the burning, as mentioned in sub-section fifth, is in the 
day, it is malicious burning in the fourth degree. 

20. 1^. Whoever wilfully and maliciously burns any pile or parcel 
of wood, timber or lumber, his own or that of another, or any fence or 
any stack or parcel of hay, grain or fodder, or any grass, grain, or 
other vegetable products, whether severed from the soil or not, or any 
standing trees, brush or under-wood, or any mine or mineral pro- 
ducts, or the soil itself, or any other property or thing other than 
those mentioned, or otherwise than as mentioned in the preceding 
sections of this chapter, and by the burning up of which another 
obviously might be injured, is, where such burning is in the night, 
and the amount destroyed thereby is one hundred dollars or more, 
guilty of malicious burning in the third degree.(o) 

2^. Where the value destroyed by burning in the night is less 
than one hundred dollars, or, by day, is any amount, it is malicious 
burning in the fourth degree. 

3^. The wilful and malicious setting a running fire, by day or 
night, in a tract of woodland exceeding ten acres, is malicious burn- 
ing in the first degree.(;?) 

21. P. Whoever is guilty of arson in the first degree shall be 
punished by 

2^. Whoever is guilty of arson in the second degree shall be pun- 
ished by 



(0) After "barn," the Revised Statutes, c. 126, s. 6, add, in this connexion, " or otherwise 
destroy or injure ;" but the offence of otherwise destroying is provided against in another 
part of the same chapter, s. 41, &.c. The otherwise destroying belongs to the head of iDt^ 
licious mischief in ^neral, and destroying by fire is in fact of £e same character; and the 
reason for putting the burning provided against in this chapter under a distinct head, is, that 
it is a description of mischief peculiarly dangerous, and of a peculiarly malignant descrijidoii. 

All soecies of malicious burning, includinof arson, come within the description of maliciooe 
injury, but they are made the subject of a distinct provision in the Revised Statutes ; and so 
in £nglish legislation, 7 & 8 Geo. 4, c. 30, s. 2, the burning of a church, chapel, ** house, sta- 
ble, wash-house, out-house, ware-house, office, shop, mul, malt-house, hop-vast, bam or 
granary, or any building or erection used in carrymg on any trade or manufkctare, or any 
branch thereof," is subject to the punishment of death. 

(p) The N. Y. Rev. Stat P. i. tit adv. punish setting fire to woods or fallow land by im- 
prifonxneiit not over a year and fine not over 09000. 
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3®. Whoever is guilty of malicious burning in the first degree shall 
be punished by 



4^. Whoever is guilty of malicious burning in the second degree 
shall l)e punished by 

6^. Whoever is guilty of malicious burning in the third degree 
shall be punished by 

6®. Whoever is guilty of malicious burning in the fourth degree 
shall be punished by 
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CONTENTS. 

S£onoir 1. DisiDterring a body. 

2. Arresting a dead body. 

3. Making a highway through a cemetery. 

I. Whoever, not being authorized by the board of health, over- 
seers of the poor, directors of any work-house, or selectmen of any 
town ; or by the directors of the house of industry, overseers of the 
poor, or mayor and aldermen of any city, shall wilfully dig up, dis- 
inter, remove or convey away any human body, or the remains 
thereof; or shall knowingly aid in such disinterment, removal or 
conveying away, or shall be accessary thereto, either before or after 
the fact, shall be punished by^ 



2. 1^. Whoever shall, on any civil process or on any execution 
for debt, or on pretence of such process or execution, or on any un- 
lawful pretence, arrest, seize or detain any dead human body, or the 
remains thereof, or the grave-clothes in which any such body shall 
be invested, or the coffin in which it shall be placed, or shall other- 
wise wilfully and without authority or justification by law prevent, 
interrupt or hinder the burial or entombing of such body, shall be 
punished by^ 



2P. Provided, however, that the preceding sub-section shall not 
be construed to forbid any person from prosecuting, or proceeding or 
providing against, or obtaining proof of, or hindering or resisting in 
lawful manner, any fraud, trespass or crime. 

1 Bev. Stat. e. 130, s. 19. ' Jones o. Ashbumham, 4 East, Rep. 455. 
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3. Whoever makes, constructs or opens any highway, town-wa 
rail-road, turnpike-road, canal, or other thing in the nature of a pu] 
lie easement, over, through, in or upon an enclosure or a part of ar 
enclosure, belonging to any town, parish, society, corporation, ( 
other proprietors, public or private, and used or appropriated for tl 
burial of the dead, unless authority for that purpose be special 
granted by law, or unless the consent of such town, parish, societ 
corporation or proprietors be first obtained, shall be punished by(a) 



(a) The ownenhip designated in the Revised Statutes, c 190, 8. 91, is tfant of any toi 
parish, or religious society, or private proprietors. 
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CONTENTS. 

Section 1. Definition. 

2. Injuries specified, viz. 

1^. Injury to a dwelling-house and appurtenances. 

2^. Injury to buildings and fixtures and structures. 

3®. Injury to trees, vegetables, &c. 

4®. Injury to a mine or quarry* 

5®. Injury to a wall or fence. 

6°. Injury to a hedge. 

7®. Injury to a ditch or drain. 

8®. Injury to a door or gate^pening or closing same. 

9^. Injury to a bank, mound, &c. 
10°. Injury to a culvert, lock or flume. 
11®. Injury to a prop, support or shelter. 
12®. Injury to a landmark. 
13®. Drawing off a reservoir, canal or aqueduct. 
14®. Diverting a stream. 
15®. Obstructing a channel. 

16®. Filling up and obstructing the use of a well, spring, reservoir. 
17®. Opening or closing water-gate, cock. 
18®. Flowing land. 
19®. Injuring a tomb or monument. 
20®. Injuring enclosures to tombs or monuments. 
21®. Injuring shrubs serving as ornaments to tombs or monaments> 
22®. Injuring a guide-board, mile-stone, way-mark, signal. 
23.° Lighting, extinguishing or injuring lamps. 
24®. Lighting or extinguishing gas-lights ; letting off gas. 
25®. Injuring signs, or inscriptions, or marks on the same. 
26®. Obliterating marks, numbers, directions. 
27®. Injuring ships and watercraft. 
28®. Injuring appurtenances of a ship. 
29®. Injuring or removing buoys and water-marks. 
30®. Extinguishing or lighting the light of any light-house. 
31®. Exhibiting any false or deceptive light. 
32®. Injuring any engine, machinery, vehicles or tools. 
33®. Ungearing machinery, and the like. 
34®. Injuring apparel or ornaments. 
35®. Injuring any cask or utensil. 

36®. Injuring books, writings, maps, statues or articles of taste. 
37*^. Injuring musical instruments. 
38®. Displacing, confusing or submerging articles. 
39®. Opening letters, boxes, or repositories. 
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Section 2. 40®. Emptying vessels or repositories 
41°. Filling vessels or receptacles. 
42®, Injuring by heat, cold or fluids. 
43^. Exposing others to physical suffering. 
44®. Poisoning or contaminating food or drink. 
45®. Destroying fish. 
46®. Contaminating the atmosphere. 
470. Exposing deleterious substances. 
48^. Killing or maiming animals. 
490. Causing contagion. 
50®. Injuring any property of another. 
51®. Putting animals into a field, or loosing animals. 
52o. Putting animals at large. 
53®. Obstructing highways. 
54®. Obstructing public places. 
55®. Obstructing navigable channels. 
56®. Frightening horses and other animals. 
57®. Furious driving. 

58o. Dangerously navigating a steam vessel or other vessel. 
59®. Throwing or dropping things among people. 
60®. Setting upon others dogs or ferocious animals. 
61®. Letting loose ferocious or dangerous animals. 
62®. Making alarming outcries or exhibiting hideous sights. 

3. Injury to another. 

4. Presumption of prejudice or damage to others. 

5. Cruelty to animals. 

6. Malice. 

7. An act done to assert a right. 

8. Trivial injuries and mischiefs. 

9. Injury by husband or wife. 

10. Aiders are principals. 

11. Degrees. 

12. Punishments. 

1. Any injury or mischief specified in the next section, or any one 
similar in kind or character to any of those so specified, done or 
caused, unnecessarily, without authority or right by law, and ma- 
liciously, by any one to or in respect to the property, possession, 
right, franchise, liberty or privilege of another, whereby another may 
or might be subject to loss, damage or prejudice, or to disturbance 
in the enjoyment of his right, franchise, liberty or privilege, is a 
malicious injury, within the meaning of the provisions of this chapter: 
and so also is cruelty to animals. 

2. Malicious injuries may be by — (a) 

1^. Destroying, demolishing, defacing, injuring or obstructing the 
use of a dwelling-house, or any fixture, erection or structure, being 

(a) The description of the aoU which may be malkioos injuriee if puipoeely made very 
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part thereof, or being appurtenant thereto, or to the grounds thereto 
belonging : 

2^. Destroying, demolishing, defacing, injuring, or obstructing the 
use, or impairing the value or utility of, any building, bridge, frame, 
erection, structure or fixture whatsoever, public or private ; or any 
wharf, dock or landing-place, public or private : 

As the state-house, a church, chapel, court-honse, town-house, jail, 
college, academy, school-house, barn, shed, engine-house, hook 
and ladder house, toll-house, tent, shantee, green-house, frame- 
work for vines, espaliers, mill, factory, dam, flume, tenter-bars, 
platform for drying. 

3^. Destroying, spoiling, or injuring any tree, shrub, bush, vine, 
root, bulb, plant, flower, vegetable, grain, grass, herbage, crop, fruit, 
or vegetable product, whether attached to, or severed, detached, or 
separate from, the soil : 

4^. Destroying, injuring, rendering useless, or impairing the value 
of, or obstructing the use of any mine, quarry, clay-pit, gravel-pit, 
gravel-bank, ore-bed, marl-bed, peat-meadow, land or soil : 

5^. Demolishing, destroying, defacing, breaking down, throwing 
down or removing any wall, post, fence, or any part thereof: 

6^. Cutting down, pulling up, destroying or injuring any hedge : 

7^. Filling up, obstructing or injuring any ditch, drain or reservoir : 

8^. Throwing down, opening or removing, injuring or defacing, 
putting up, erecting or closing any door, gate, bars, or barrier to in- 
gress, egress or passage : 

9^. Digging away, undermining, levelling, demolishing, destroy- 
ing or injuring, or constructing or making any embankment, mound, 
bank, glacis, dam, dyke, sea-wall, barrier against the outlet or inlet 
of water : 

1(P. Destroying, demolishing, defacing or injuring any culvert, 
lock, flume, or any fixture, support or appendage thereof: 

broad, which it may safely be, since, by the first section, the crime is limited to acts 
whereby others might be prejudiced, done with a wrongful intent or disposition ; and mere 
trivial injuries are excepted. The ofience is intended thus to be made commensurate with 
the common law. The jurisprudence of the common law throws comparatively litde lifffat 
upon these offences, for the reason that they are most frequently small offences, followed oy 
comparatively light punishments, and do not give occasion for elaborate judiciaJ investiga- 
tions. 

Malicious injuries are the subjects of numerous statutes passed in England, prior to 1620, 
a list of which is given by Mr. East, P. C. 1036. It is not easy to point out to what extent 
and in what particulars the species of malicious injuries specified in this chapter coincides 
with or differs from the existing coounon law of this State. 
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IP. Destroying, throwing down, severing, cutting down, remov- 
ing, displacing, spoiling or injuring any prop, support, bind, trellise, 
or shelter : 

As hop-poles, tree-props, house-props, vine-props, awnings, booths. 

12^. Destroying, cutting down, throwing down, demdishing, 
breaking in pieces, removing, plucking up, burying, concealing, 
effacing, obliterating, disfiguring, disguising or altering any monu- 
ment, object, inscription, mark or token, used or serving for a land- 
mark, or point or course of proprietary, or possessory, or territorial 
boundary or division : 

130. Drawing or letting off water from any pond, reservoir, canal, 
aqueduct, channel, trench, pipe, conduit, vat or tank : 

14P. Diverting water from an outlet, water-course, channel, aque- 
duct, reservoir or pond : 

15^. Filling up, stopping or obstructing an outlet or channel for 
water, a water-course, canal, aqueduct, pipe, trench or conduit: 

16^. Filling up, or preventing or obstructing the use of a well, 
fountain, spring, reservoir, brook or stream : 

17^. Opening or closing a water-gate, cock, or other outlet : 

18^. Flooding or draining land, or flooding any mine or quarry: 

190. Destroying, demolishing, removing, defacing, disfiguring, 
marring, making an inscription upon, marking or injuring any tomb, 
tombstone, gravestone, or any monument or monumental memorial 
or ornament, of whatever description, public or private :^ 

20^. Destroying, demolishing, breaking down, breaking in pieces 
or removing any fence, railing, curb or other thing placed, intended, 
or serving for an enclosure, protection or ornament of, or being ap- 
purtenant to, any tomb, sepulchre, monument, grave-stone, or other 
memorial of the dead, or any cemetery or grave, or any public or 
private monument or memorial of any other description :(b) 

21^. Destroying, mutilating, removing, cutting, breaking or in- 
juring any tree, shrub or plant, situated within the enclosure or 
limits of, or placed or intended as part of the enclosure or limits of, 
or placed, intended or serving as an ornament of any public or pri- 

> Rev. Stat. c. 130, s. 20. 

(h) The Rev. Stat c. 130, s. 20, provide against injury to the enclosures of tombs and me- 
morials of the dead. The enclosures of other monmuents and memorials are equally entitled 
to protection. 
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e cemetery, any grave, tomb or burial place of the dead, or any 
nument or memorial of any other description :(c) 
22°. Destroying, cutting down, demolishing, breaking, defacing, 
sing, obliterating or altering, or making any inscription or index 
m, or injuring, any guide-board, guide-post, way-mark, or way- 
ide, or way-signal, or mile-stone, or other monument or mark, (for 
Dlic or private convenience,) indicating, or used and serving to in- 
ate, any course, distance, place or object, or to give warning of 
f danger : 

23P. Lighting or extinguishing any street lamp, or the lamp for 
bting any way, passage, entry or place, public or private, or emp- 
ng oil from the same, or breaking, defacing or injuring the same : 
24°. Lighting or extinguishing any gas-light, letting off gas from 
f gas-reservoir, gasometer, or gas-pipe, or gas-conduit, or destroy- 
; or injuring any gasometer, gas-reservoir, or gas-pipe, or gas- 
rner : 

25°. Destroying, removing, breaking, splitting, cutting, defacing, 
figuring or injuring any sign-board or sign, or making, erasing, 
iterating, altering, marring, covering up or injuring any inscrip- 
n, letter, number, figure, representation, emblem, token, or signal 
on any sign-board or sign, whether such sign-board or sign be part 
or attached to, or detached or separate from, any building or 
ture, and whether it be public or private : 

26°. Making or obliterating, erasing, effacing, cutting out, alter- 
;, defacing, disfiguring, cancelling, expunging or injuring any 
cription, name, number, description, figure, label, direction, ad- 
^s, emblem, token, representation or mark upon any building, 
jject or thing whatsoever : 

27°. Destroying, defacing, disfiguring, scuttling, sinking, putting 
rift, stranding, infecting, contaminating, rendering useless, impair- 
; the use or value of, or injuring any ship, vessel, boat or water- 
ift whatsoever : 

28°. Destroying, injuring or displacing the sails, rigging, furni- 
*e, or any utensil, appurtenance or part of any ship, vessel, boat, 
other watercraft : 

:) The Rev. Stat c. 130, s. 20, provide against the destruction of trees and plants within 
enclosures of cemeteries. Those serving for hedges or ornaments seem to come within 
reason of the provision of the Statutes, and so also do those serving for enclosing or as 

amenta to monuments and memorials generally, and they are accordingly specified m this 

-section. 
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29^. Putting up, erecting, removing, displacing, changing, dis- 
guising, changing the appearance of, concealing, intercepting the 
view of, injuring or rendering useless or deceptive, any buoy, beacon, 
sea-mark, channel-mark, ford-mark, fixed signal for navigation, any 
guide or direction, indicating or used for the purpose of indicating 
or ascertaining course or distance in navigation, inland or at sea, 
whether in canals, channels, or whatever waters, or the place or waj 
and course for fording or otherwise crossing any water, or indicating 
or used for indicating or ascertaining or giving warning of any rock, 
bank, shoal or other danger, in navigation, fording, or crossing or 
passing over, upon or through or by any water : 

30^. Extinguishing the light of any light-house or beacon : 

31 o. Putting out, erecting or exhibiting any false or deceptive 
light or signal or indication whereby to deceive navigators, travellers 
or others, in respect to any course, distance, danger, object or 
place : 

3f2P. Destroying, defacing, taking in pieces, rendering useless, 
impairing the usefulness or value of, or injuring, any engine, ma- 
chine, machinery, water-wheel or other wheel, gearing, apparatus, 
implement, tool, mechanical article, vehicle, harness, tackling, fur- 
niture for horses or other animals, or for carriages or other veUdeSi 
or any part of either : 

33^. Putting out of gear, entangling, obstructing the operatkm, 
working or use of, unhooking, unbuckling, unhanging, unbin^ng, 
unfastening, removing, displacing or deranging any gearing, machin- 
ery, harness, furniture, apparatus, implement or instrument : 

As putting the machinery of a mill out of gear; putting a block 
into the machinery of a mill and thus stopping or obstructing its 
operation ; stopping a key-hole to prevent the locking or unlock- 
ing of a lock ; unbuckling a harness ; unfastening a girth ; taking 
the bits out of a horse's mouth ; removing a linch-pin, and the 
like. 
34^. Destroying, cutting, tearing, disfiguring, marring, infecting, 
contaminating, spoiling, rendering useless, or impairing the value or 
use of, or injuring, any article of apparel, or personal ornament, or 
article intended to be worn or borne about the person, or any article 
of household furniture, or of furniture for any building or apartment 
or enclosure : 

35^. Destroying, breaking, spoiling, disfiguring, rendering use- 
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less, impairing the use of, perforating, marring, contaminating, in- 
fecting or injuring any cask, vessel or utensil, whether for domestic 
or other use : 

36^. Destroying, defacing, disfiguring, staining, coloring, discolor- 
ing, cutting or injuring any book, writing, painting, picture, engrav- 
ing, map, chart, drawing, statue, or article of beauty, taste, conven- 
ience, luxury, ornament or decoration : 

37^. Destroying, breaking, injuring, putting out of tune, hinder- 
ing or obstructing the playing upon, any musical instrument : 

As cutting or breaking the strings or wires, removing a pipe, block- 
ing up the keys.(rf) 

38^, Removing, abstracting, displacing, concealing, mixing, con- 
fusing, putting afloat, submerging, scattering or dispersing things : 

As abstracting or concealing a paper, not with the intent of fraud 
or theft, but of mischief; throwing things into a heap, or putting 
them together in a vessel or repository with a mischievous intent 
to give trouble and vexation, or to injure the articles ; or, with 
like intent, scattering and dispersing articles which have been col- 
lected and laid in order by any one. 

39^. Breaking open letters, breaking seals, undoing packages or 
bales, breaking or opening chests, trunks, boxes, vessels or reposito- 
ries; uncorking bottles, taking the bungs from casks, uncovering 
covered vessels or repositories : 

40^. Discharging, or emptying out, or taking out the contents or 
any part of the contents of any cask, vessel, receptacle or repository : 

41®. Filling, wholly or partly, any cask, vessel, receptacle or re- 
pository : 

42®. Injuring any thing by means of heat or cold, or by means of 
water, sulphuric acid, or any other fluid or substance : 

43®. Endangering the life or health of another by means of expo- 
sure to heat, cold, or other physical suffering : (c) 

44®. Poisoning, spoiling or mixing any deleterious, offensive, 
injurious or contaminating fluid or substance with water, or any fluid 
mr substance used as beverage, food, or for sustenance, or medicine, 
or as a remedy, or as a preservative of health, for men or animals : 

(iQ The putting instruments out of tune on Sundays, festival days and at public concerts, 
might be a serious mischief. This sub-section, like the others in tlus section, applies only to 
I of mischief maliciously done, whereby others might be prejudiced. 



(e) If death is thereby caused, it is murder or manslaughter. See homicide. 
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450. Putting limei Indian berry, or other substance deleterious 
to fish, into any lake, pond, stream or reservoir, for the purpose of 
destroying the fish :^ 

46^. Poisoning or infecting the air, or rendering the same dele- 
terious or offensive : 

47^. Exposing poisonous, deleterious or injurious substances to be 
taken by men or animals : 

48^. Killing, mutilating, maiming, wounding, disfiguring, marking 
or injuring cattle or other animals : 

49^. Communicating or causing contagious diseases to men or an- 
imals : 

50^. Destroying, spoiling, wasting, rendering useless, impairing 
the value or use of, disfiguring, defacing or injuring any thing the 
property of, or in the possession and use of, another : 

51^. Putting animals into any bam, building, field or enclosure: 

5QP. Letting out animals from any bam, stable, building, yard or 
enclosure ; or letting loose animals that are confined or fastened ; or 
causing animals to escape, go at large or astray : 

63^. Obstructing any highway, rail-road, private way, or passage, 
or making pitfals, excavations, chasms or holes therein, or removing 
railing on the sides thereof, or otherwise rendering the same danger- 
ous or inconvenient to travellers or persons passing over or along the 
same : 

54^. Obstructing or rendering dangerous to others to pass over, 
or resort to, or to be in, any common, public square, public place, 
place of resort or concourse, meeting or assembly : 

65^. Obstructing any navigable canal or navigable channel, or 
otherwise rendering the same dangerous or inconvenient to persons 
navigating or passing along the same : 

66^. Frightening, exasperating or animating a horse or other ani- 
mal, to the endangering of the personal safety or the property of anj 
person, or of the animal itself, being that of another : 

67^. Furiously or heedlessly of the safety of others driving or 
conducting any vehicle, or riding furiously or heedlessly of the safety 
of others, where the personal safety of others is thereby imminentlj 
endangered : 

68^. Designedly or rashly, and with gross heedlessness of conse- 

> Rev. Stat. c. 55^ s. 1. 
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quences, or gross, rash and reckless unskilfulness, propelling or nav- 
igating any steam vessel or other vessel, to the evident danger of the 
lives or personal safety of others : 

69^. Letting fall or precipitating things from the roof of any 
building, or from a height ; shooting bullets, shot or arrows ; or hurl- 
ing, projecting or propelling any missile or thing among or near to 
other persons, or in or into a public highway, or place of concourse, 
meeting, resort or passage, or near to any person, and thereby pur- 
posely or recklessly endangering the life or personal safety of any 
one: 

60^. Setting on, encouraging or exciting any dog or any ferocious 
animal to worry, injure or annoy any person, horse, cattle or animal, 
or wilful neglect by the person having charge of any dog or such 
animal to call him off, or prevent him from worrying, injuring or an- 
noying any person or animal : provided, however, that where the so 
setting on, encouraging or exciting, or so neglecting to call off or 
restrain any dog or such animal, is merely the justifiable means of 
defence or protection against trespass or assault or any injury to 
any person, property or right, it is not a malicious injury :^ 

61^. Letting loose or putting at large ferocious or dangerous ani- 
mals: 

62^. Making alarming outcries or noises, or exhibiting hideous 
and frightful sights. 

3. Injury to another, or in respect to the property, possession, 
right, franchise, liberty or privilege of another, within the provisions 
of the first section, includes injury affecting, or which might affect, 
the public generally, or persons unknown, or persons casually and 
incidentally liable thereto. 

4. In case of injury or mischief to, or in respect to, any tomb, 
gravestone, sepulchral monument, monument in commemoration or 
honor of any person or event, or any erection, structure, work or 
object whatever of value, of public or private utility, convenience, 
ornament or taste, or auxiliary to amusement or recreation, or conse- 
crated to religion, or improvement in morals, manners, learning or 
science, where such thing does not belong to the person doing the 

* Ctxie I'eniii, a. 47o, 7". 
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injury, and whereby the vahie, utility, stability, durability, beauty or 
ornamental effect of such thing is impaired, such injury or mischief 
shall be conclusively presumed to subject others to loss, damage, 
prejudice, and a disturbance in the enjoyment of their right.(/) 

6. The maliciously and cruelly beating, tormenting, inflicting 
suffering upon, or causing suffering to, any horse, ox, or other ani- 
mal or living creature, the property of the offender or of another, is 
a malicious injury within the provisions of this chapter.(g-) 

6. An injury or mischief is maliciously done, within the provisions 
of the first and second sections, when it is done without adequate 
legal motive or justification, with intent to injure, prejudice or put to 
inconvenience another, or with a reckless disregard to the life, health, 
property, right, interest, privilege, liberty or franchise of another, 
where the same is evidently endangered by the act — and cruelty to 
an animal, specified in the fourth section, is malicious, not only 
when practised as aforesaid in this section, but also when practised 
merely to torment or distress it, or with a reckless disregard to the 
suffering which will evidently be thereby caused to it. 

7. An act done in the fair exercise, assertion, maintenance or vin- 
dication, in good faith, of a supposed legal right, where there is any 
real or apparent ground for supposing such right to exist, and the 
same is not used as a mere cloak, pretence, or occasion for a ma- 
licious injury, is not punishable as a malicious injury. 

(/) In case of an ancient gravestone, for instance, the property in which is uncertain, it 
might not be easy to prove that any one, or the community, would be prejudiced by defacing 
it So in the otlier instances mentioned in this section, many objects which are* the mo6l 
exposed to malicious injuries are such that no specific loss can be shown to fall upon any 
one, or any corporation or district, by reason of their being destroyed or injiu^d. The com- 
munity and individuals have an interest in their preservation, and have a right to have them 
protected and preserved, and in case of their being destroyed, may be put to the expense of 
replacing them. The above section accordingly puts them upon the same footing as any 
property in respect to malicious injuries. This is presumed to be the common law, and the 
provisions of the existing statutes, (Rev. Stat c. 130, s. 20,) are the same, as far as they go. 

(^) The Stat of the 37th Henry 8, c. 6, s. 4, and that of the 22d and 23d of Car. 2, c. 7, 
against maiming cattle, are expressly limited to cases of cruelty intended to injure the owner. 
(2 East, P. C. 1072.) By our own law, (Rev. Stat c. 130, s. SK5, p. 742,) " every person who 
shall cruelly beat or torture any horse or ox or otlier animal, whether belonging to himself or 
another, shall be punished by • imprisonment not more than a year, or by fine not exceeding 
one hundred dollars." The above section is extended to " any living creature," the property 
of any one, as being the proper construction of the above provision of the Revised Statutes. 
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8. An iojurj or mischief, that is trivial in its character and conse- 
quences, and without appreciable damage, prejudice or inconvenience 
to another, and not accompanied with outrage, insult or indignity, 
is not punishable within the provisions of this chapter. 

9. The rules in respect to malicious injury or mischief by a mar- 
ried woman to or in respect to the property, right or interest of her 
husband, and by a married man, to or in respect to the separate 
property, right or interest of his wife, are the same as in respect to 
the burning of the property of either by the other. 

10. Persons aiding in or promoting malicious injury are principals. 

11. 1^. A malicious injury, endangering the life or personal safety 
of another, is such in the first degree. 

2^. A malicious injury, not appearing to be such in the first de- 
gree, is such in the second degree. 

12. 1^. Whoever is guilty of a malicious injury in the first degree, 
for which punishment is not otherwise expressly provided by statute, 
shall be punished hy(h) 



2P. Whoever is guilty of malicious injury in the second degree, 
for which punishment is not otherwise expressly provided by statute, 
shall be punished by 



{h) Some malicious injuries are provided against in the three first parts of the Revised 
Stt^tes — as, for instance, that of obstructing a rail-road ; (c. 39, s. 77.) 
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Skctioii 1. Catting wood and canying away timber, grass, Aec. 
, 2. Entering a garden, orchard, &c. to take firoit, &c. 

3. Wilfol trespass on Sonday, in disguise, or in the night. 

1. Whoever commits any wilful trespass, by cutting down or 
lestroying any timber or wood, standing or growing on the land of 
mother, or by carrying away any kind of timber or wood cut down 
>r lying on the land of another, or by digging up or carrying away 
tnj stone, pre, gravel, clay, sand, turf or mould from the land of 
mother, or any roots, fruit or plant there being ; or by cutting down 
)r carrying away any sedge, grass, hay, or any kind of corn standing, 
^wing or being on the land of another ; or by carrying away from 
my wharf or landing-place any goods whatever, in which he has no 
interest or property, without the license of the owner thereof, shall 
be punished by imprisonment in the county jail not more than sixty 
days, or by fine not exceeding fifty dollars.^ 

2. Whoever shall wilfully commit any trespass by entering upon 
the garden, orchard or other improved land of another, without per- 
mission of. the owner thereof, and with intent to cut, take, carry 
away, destroy or injure the trees, grain, grass, hay, fruit or vegeta- 
bles there growing or being, shall be punished by imprisonment in 
the county jail not more than thirty days, or by fine not exceeding 
twenty dollars.^ 

3. In case of any of the oficnces mentioned in the two preceding 
sections being committed on the Lord's day, or in disguise, or se- 
cretly in the night time, after the setting and before the rising of the 
sun, the ofiender shall be imprisoned not less than five days, or 
fined not less than five dollars.' 

» Rev. Slat. c. 126, s. 44. « Rev. Stat. c. 126, s. 45. » Rev. Stat. c. 126, s. 45. 
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. The wilfully making a false statement of, or attestation to, or 
illy suppressing any material fact, on oath, where the oath is 
ired by law, or the requiring of it is authorized by law, is per- 

,(«) 

A question has been raised whether, in case of testimony being false, the intent is to 
»umed to be criminal. (Adolph & Helie,Theor, of the Pen. Code, v. 6, p. 448.) There 
lot appear to be any such general presumption at the common law, it bein^ left to the 
> gather the intent from the circumstances, where there is no direct evidence of it 
»s C. 5 B. & A. 929, note.) 

jury has been defined as follows : '' Perjury is a crime committed, when a lawful oath ii 
Sered) by any that hath authority, to any person, in any judicial proceeding, who swear- 

1 
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2. An assent to, or denial of a fact, is a statement of a fact, 
within the meaning of the preceding section.(6) 

3. An affirmation authorized by law, instead of an oath, is, in 
respect to perjury, equivalent to an oath. 

4. The oath must be duly administered.(c) 

eth absolutely and falsely, in a matter material to the issue or cause in question, by their own 
act, or by the subornation of others." (3 Inst. 164.) 

" Penury by the common law seemeth to be, a wilful false oath, by one who, being lawfully 
required to depose the truth in any proceeding in a course of justice, swears absolutely, in a 
matter of some consequence to the point in question, whether he be believed or not" (Hawk, 
c. 69, s. 1, 7th Ed.) 

Russell's definition is the same as Hawkins's, excepting the substitution of ^ court" ftr 
"course" of justice. (Russ. b. 5, c. I, p. 1751, Am. ed. 182I.J 

" In the case of perjury," says Lord Mansfield, "I take the circumstances requisite to be 
these : the oath must be taken in a judicial proceeding, btfore a competent jwriadietion ; anii 
must be material to the question depending.^ (Aylett's C. IT. R. 69.) 

"Perjury is a falsehood, asserted verbally or in writing, relatixig to something pesentor 
past, under the sanction of an oath, or such other affirmation as is or may be by law made 
equivalent to an oath, legally administered, under circumstances in which an oath or affiim- 
tion is required by law ; or is necessary for the prosecution or defence of private right, or for 
the ends of public justice." (Livingston's Cr. Code, ch. 10, a, 191.) 

" Perjury shall consist in wilfullv, knowingly, absolutely, and falsely swearing, either with 
or without laying the hand on the holy Evangelists of Almighty God, or affirming, in a matter 
material to the issue or point in question, in some judicial proceeding, by a person to whom 
a lawful oath or affirmation is administered." (Laws of Georgia, Rev. Code of 1833, p- 171-) 

" Perjury is the crime of wilful false swearing, to any matter of fact material to the israe, 
or point in question, when a lawful oath is administered to the party in some/tMlicuit proceed- 
ing." (Deac. 998.) 

" The taking of a false oath, wilfblly and corruptly, in any case where the administratktt 
of an oath is lawful, is perjury at common law." (Chapman v. Gillett, 2 Connect. R. 40.) 

The definition of perjury in the first section is substantially the same as that in the Revised 
Statutes, ch. 128, s. 1. That definition does not in terms require the false statement to be 
material, but it impliedly and by necessary construction requires this. It limits perjoiy to 
cases of persons " being lawfully required to depose the truth." The word depose is not used 
in the definition in the text, because it is usually applied to cases of written testimony, and 
not to that which is merely spoken. In order to maKe the definition apply to the noost ordi- 
nary case of perjury, it is therefore necessary to give to the word depose an unusual meaning. 
The definition in the Revised Statutes also limits the crime to cases of the attestor " being 
lawfully required^ to make a statement on oath ; the meaning of which is, no doubt, that if m 
may be required so to make the statement, if he make it at all, though it be optional witii him 
whether to make it at all, it is in such case perjury to make a false statement So, though the 
oath is not in fad required, if it mi^ht be so, the faJse statement on oath is perjury. This is 
presumed to be the proper construction of the definition in the Revised Statutes, and this is 
the construction intended to be directly expressed in the above definition. In some cases the 
law absolutely requires the oath, as in cases of oaths of qualification for an office or dntj. In 
other cases the law does not absolutely require an oath, as in suits between party and pertjt 
but authorizes a party to require it of the otibcr, or of his witnesses ; or to oispense with It 
In these cases " the requiring of the oath is authorized by law." 

(b) That is, a reply of yes or no to n. question, or a customary and well known and well un- 
derstood sign of assent or dissent, thou^rh not, in ordinary language, the statement of a proposi- 
tion, is, in effi?ct, equivalent to it, and is, therefore, to be considered as included in that word 
in the first section. 

(e) As to perjury in trials before Justices, see Sherwood v, Chace, 11 Wend. 41, an action 
for sknder ; 7 Dane, Abr. 438 ; 2 Chit Cr. L. 443 ; Deae. 719 ; Cro. Car. 146 ; Hawk. e. 
69, 9.3^ 7th Ed. 

li is not reqaisito to peijuzy that the false swearing should be in a suit before a judicial 
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5. It is requisite in respect to perjury that the oath should be ad- 
ministered, and the wilfully false statement or attestation made, in a 
proceeding, or on an occasion, and in reference to a subject matters 
m regard to which the statement or attestation may, by law, be re- 
quired to be on oath ; and that the statement or attestation should 
be so made that it is or could be used, or has or might have some 
effect in respect to such proceeding or subject matter.((/) 

6. Where the administration of the oath, and the taking it, are 
merely voluntary, and there is no authority by law to require that 
the statement should be on oath, a false statement or attestation is 
not perjury.(e) 

tribunal ; it is sufficient that the oath is administered according to law. (Hawk. c. 69, s. 3» 
7th Ed., cited Crown, Cir. Comp. 313.) 

It is not deemed necessary to give a definition of an oath. What is such in general is well 
understood. What is such withm the requisitions of the law depends upon the existing reg- 
ulations at the time, and upon the reli^ous opinions of the witness, and the stating the 
doctrines on this subject would be travelling out of the limits of the present chapter into the 
subject of evidence generally. 

The oath must be administered in substance as required by law, and with such forms as 
by law are made essential. 

Our law does not at present expressly make holding up the hand, kissing the book, dLC. 
eswntial ; but such ceremony, or some equivalent one, is ^nerally underwood to be so. 
Whatever of such ceremony is, by the law in force at the time of ^ving the testimony, es- 
sential, must evidently be observed. So as to substance, the law m many cases expressly, 
and in all others impliedlv, prescribes what the attestor shall make solemn attestation to, or 
invoke God to witness ; that is, that he will speak the truth, that a document submitted is true, 
that he will faithfully discharge such a duty, that he will support the constitution, &c. In all 
these cases there can be no perjury where the oath is not, in its import and substance, such 
aa the law authorizes. 

{d) The occasion may be only in contemplation at the time of taking the oath. In White's 
C. 1 M. & M. 271, an affidavit was made in reference to an injunction. It was objected on 
the trial under an indictment for peijury in the affidavit, that it did not appear that tnere was 
any bill pending on which an injunction could issue on the affidavit Lord Tenterden re- 
marked, that the affidavit ^ might well have been filed in anticipation of a motion for an in- 
junction, on which it might have been used." 

(e) In some of the books, perjury is defined to be on occasion where one, beinf lawfully 
required to depose the truth " in any proceeding in a court of justice ;" (Russ. v. S, p. 1751, 
Am. ed. 1824;) or '< course of justice,** (Russ. p. 1751, n. Am. ed. 1824). The reason given 
by the American editor of Russell for substituting " courae ^ for " court" in the definition, is, 
that " many perjuries may be committed out of court ; as in all cases where depositions, affi« 
davits, dtc. are taken out of court and before magistrates." The editor, the late solicitor Da- 
vis, who had great experience in the practical administration of the criminal law, takes for 
granted that perjury may be coounitted on any lawful occasion for taking an oath. And this 
seems to be an obvious doctrine ; for why should the law require an oath in any case where 
it does not guard this sanction by the usual penalty for false swearing ? This would seem to 
be a question too plain for discussion, were it not that it has been raised in English jurispru- 
dence, where it was doubted whether a falsehood stated under oath in the Doctor's Conunons, 
in order to obtain a marriage license, was penury. Alexander's C. 1 Leach, 63. Woodman's 
C. Russ. 1755. Am. ed. 1824. In 3 Chit Cnm. L. 713, n (u\ Mr. Chitty is inclined to think 
that this was perjurv. 

In a trial before the late Chief Justice Parsons, he appears, according to Mr. Davis's report 
of his riding, to have understood the law as stated in the text He ruled, that a voluntary 
fidse affidavit, intended to be used before a committee of the house of representatives, where 
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7. It is requisite in respect to perjury that the oath should be 
taken before a person authorized by law to administer the same. 

If the oath be taken before a person usurping an official character, 
or before one, who, having authority to administer oaths in some 
cases, has not such authority in such case, though the testimony 
be false it is not perjury. (/) 

8. A material fact in respect to perjury is one that is pertinent to, 

there was no order of the house to take the affidavit, but it was obtained by the party inte^ 
ested in the subject to be inquired into of his own accord, was not peijury. (2 Russ. JDavia'a 
Ed. 1824, p. 1752, n.) The ruling appears, by Mr. Davis's note, to have turned upon the ci^ 
cumstance that the conunittee had no authority to require an affidavit, a fact which the judge 
would probably not have laid stress upon, if he had been of opinion that, on the ftce of ue 
indictment, the occasion was one on wnich perjury could not have been committed. 

The question whether the administering or taking an oath without requisition or authority 
by law, is an'offi2nce, belongs to another head. The point here is, that, as the law gives no pe- 
culiar force or effect to such a statement on such an attestation, any more than it does to a state- 
ment on an attestation coming within the description of profanity, a false statement in such 
case does not amount to the crime of perjury. It is not a case in which any ri£[ht or interest, 
public or private, can be le^ly affected by the circumstance that the statement is made under 
the form of solemn attestation. The case is precisely the same as that of a false statement 
on an oath administered in another form than that requured by law, or by a peison not author- 
ized by law to administer the oath. 

(/) Harvey v. Boies, Pen. & Watts, 12 ; Bouchier, 2 Str. 993 ; Hawk. P. C. cGD, 8. 4, 7th 
Ed. ; 2 Roll. Abr. 257 ; 3 Inst 165; Yelv. 72; as an oath administered in Canada by a New 
York judge, Jackson v. Humphrey, 1 John's R. 499. Hopkins v. Menderback, 5 John's R. 334, 
is a case of a judge of the C. Pleas actin? as commissioner for taking affidavits in 8. J. C. ; 
Jackson V. Humphrey, 1 John's R. 495, is the case of a judge administering an oath out of the 
State ; 3 Camp. 433, R. & Verelst, is where a surrogate's appointment was a nullity, and where 
it was held that, though he had acted in that capacity for 20 years, the question of the regu- 
larity of his appointment was open upon an indictment for perjury, alleged to have been com- 
mitted before nim. In Kimersley v. Cooper, Cro. Eliz. 168, it was held that in slander, for 
words imputing perjury before magistrates, the plaintiff must show the magistrates had au- 
thority to administer the oath ; (S. P. Bullock v. Koon, 9 Cow. 30.) In Van Steembergfa v. 
Eortz, 10 John, 167, a justice of the peace had admitted a party's own oath as ground for an 
attachment, the statute requiring '* satisfactory proof" on the part of the creditor. It wu 
held, that though the oath was erroneously admitted for satisractoiy proof, it was still the 
subject of perjury. Spencer J. dissented on the ground that the justice had no jurisdiction 
to administer the oath, though he admitted that if a court had once obtained jurisdiction of t 
case, the false testimony of a witness, whose testimony was not legally admissible in the 
case, would be perjury. In State v. McCrosky, 3 M'Cord, 308, it was held, that aihitraUHii 
though appointed by the court, had not authority to administer oaths ; that the courts cannoC 
authorize persons to administer oaths except m pursuance of an act of the l^rialaUire. — 
In State v. Hay ward, 1 Nott & McCord, 546, it was held, that an oath, admmistered by t 
justice of the peace who had been qualified before a judge of the state court, but not berare 
the proper qualifying officers, could not be perjury. Com. v. Calvert, 1 Virg. Cas. 265, is a 
case of^ an oath admmistered without authonty. Com'th v. White, 8 Pick. 455, is the case of 
testimony before the grand jury for the court of common pleas ; and the question was made, 
whether the subject matter of the complaint, in reference to which the testimony was ffiven, 
was within the jiurisdiction of the common pleas. Parker, C. J.: " The question is, whether 
the court of common pleas had jurisdiction of the offence, in re^^ard to which the defendant ii 
alleged to have committed the crime of perjury ; if it had not jurisdiction, the whole matter 
was coram non Judice, and therefore no oatli could be lawfully administered." See also Da- 
vis's Justice, 346 ; 4 M'Cord, 168 ; Alden's C. 14 Mas8. R. 388. 

The question in what proceedings or on what occasions an oath may be required, is one 
which incidentally comes up in the administration of the criminal law, but the laying down 
the rules on this question in detail does not seem to come strictly within the limits of m pro- 
visions of the criminal code. 
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and affects, or may or might affect, the matter in question, the pro- 
ceeding, or the occasion, on or in reference to which, the statement 
IS made.(g) 

9. It is enough that the fact be indirectly material, by its giving 
credibility or weight to evidence.^ 

As where the identity of a thing is in question, and the witness, 
by way of corroborating his testimony, falsely states that he dis- 
tinguished and knew it by certain marks.' 

10. A fact tending to show, and stated for the purpose of show- 
ing, the competency or incompetency of the witness himself, or any 
other witness, or the admissibility or inadmissibility of any testimony, 
or that any witness is or is not credible, or in what degree he is 
worthy of credit, is material.(A) 

11. A false statement wilfully made by a witness or deponent, 
of his belief, impression or recollection, or best recollection, of a 
material fact, is perjury.^ 

12. Where one testifies as an expert having scientific or practical 



» 5 Bac. Abr. Perjury, A ; 1 Hawk. c. 69, s. 8. 

'2 Buss, on Or. L. 521; Grieppe's C. 1 Ld. 

Baym. 258; 12 Mod. 142; Rhodes's 0. 2 



Ld. Baym. 887 ; 2 Deac. Dig. 1003. 
3 Pedley's C. 1 Leach, 327; MUler^s C. 3 Wils. 
427 ; 2 Bl. R. 881. 



{g) The fact falsely testified to must be material. Coke, in his definition, says the fact must 
be ** material to the issue or cause in question.** (3 Ins. 167.) Hawkins, (c. 09, s. 7, 7th Ed.) on 
the contrary, says, " it seemeth to be clear, that a man may as well be piiltf of perjury by a 
ftlse oath, tending to extenuate or i^ggravate the damages, as by an oath which is direct to the 
hd in iasue." Lord Mansfield, in 1. T. R. G9, Aylett's C, says, " it must be material to the ques- 
tion depending.** Deacon uses the words " material to the point in question." Hawkins, in 
another place, says, ** I cannot find this matter anywhere thoroughly settled or debated, and 
therefore shall leave it to every man's own judgment, which, from the consideration of the 
circumstances of each particular case, may generally, without any great difficulty, discern 
whether the matter, in which the peijuiy is assigned, were wholly impertinent, idle and in- 
■ignificant, or not, which seems to be the best rule for determining whether it be punishable 
as peijory or not** The principle seems to be, that if the false statement or declaration can 
have no effect or result in respect to the particular occasion or purpose of the testimony or 
verification, it is not perjury ; and this is the doctrine of the above definition. If the falsifica- 
tion coiUd be made use of to any material effect, it is perjury, though it does not in fact have 
any such effect, or is in fact not used at all. And if the oath has been duly administered and 
is ulsified, anv defect in the certificate of this fact will not prevent its being perjury, if it be 
a defect which can be remedied. It was so ruled by Mr. Justice Littledale, in 1824, in Hai- 
ley** C. 1 C. & P. 258, who remarked, that " the perjury was complete at the time of the 
twearing.** The doctrine of this case comes within the above section and section five. 

ih) Deac. 1003, who cites 1 Hawk. c. 69, s. 8, 7th Ed. ; 2 Roll. 41, 369 ; Grieppe's C. 12 
Mod. 142; S. C. 1 Ld. Raym. 258; Muscol's C. 10 Mod. 195; Adolph. & Helie, Theor. 
Pen. Ck>d. c. 6, p. 424, consider such a false statement not to be perjury. 
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knowledge or skill in a subject matter, a wilfully false statement bj 
him of his opinion, or judgment upon, or inference from, certada 
facts, is perjury.(t) 

13. A wilful false statement of, or attestation to, a material fact, 
in an oath of qualification for any office, employment, trust or dutj, 
is perjury : but a subsequent violation of so much of any such oath 
as is merely promissory, is not perjury.(y) 

14. A statement is wilfully false when the party making the same 
is conscious that he has not ground therefor ; whether the fact stated 
be actually as stated by him or noU\k) 

15. In order to constitute perjury, the statement must be false ia 
the sense intended, by the party making the same, to be conveyed 

1 3 Inst 166; Com. Dig. Just. Peace, D. 102 ; Hawk. c. 69, s. 6, 7th Ed. ; 2 Ross, oa Cr.517, 

518, 3d Am. Ed. 

(i) Mr. AllisoD, in stating the Scotch law upon this subject, says: ''In ordinuy cases tJie 
oath must be to a matter of fact and not to one of opinion, inference, or apprehensicm. Thoogfa 
a medical or scientific opinion cannot in general be challenged as a perjury, because the un- 
certainty and division of opinion in the medical profession is proverbial ; yet if it asaeft t 
fact, or draw an inference evidently false ; as, for example, if a medical attendant swear that 
a person is unfit to travel who is in perfect health, or an architect shall declare a tenement to 
be ruinous which is in good condition; certainly the gross fdsehood of such an assertka 
shall in neither case be protected by the plea that it related to a matter of professional invei- 
ligation, concerning which a diversity of opinion might exist" (Allison, Prin. Grim. L of 
Scotland, 468.) This rather conforms to than differs from the law as stated in the above aee- 
tion, on the whole, for it is asserting that the wilful false statement by a witness, of his opin- 
ion, is perjury, and this is the whole extent of the doctrine of the section. A peijiuy of thif 
description does not as yet appear to have been the specific subject of anjadioition in 
common law jurisprudence. 

(j) A false verdict is not perjury. Deac. 100% who cites 1 Hawk. c. 69, 8. 6, 7th Ed.; 
Bac. Abr. tit Periuiy, A. 

The wilful violation of one's official oath by any subsequent official act, may be roani 
of impeachment or indictment, as the case may be, and it is a falsification of the oath fiidi> 
fully to perform the duties of the office, but it does not show that the oath of office was firand- 
ulently and falsely taken. Whether it might or not be a pertinent fact in reference to the 
question of perjury by the same party, in asseveration of some present or past ftct in hii 
official oath, would depend upon the particular circumstances ; the definition only goes the 
length of providing, or rather asserting, the doctrine of the common law, that the mere mih 
sequent violation of such an oath is not a ground for indictment for perjury. 

(k) " Where a man swears to a particular fact without knowing at the time whether the 
fact be true or false, it is as much perjury as if he knew the fact to be false, and eqoally in- 
dictable." (Deacon, 1000.) Mr. Lavingston adds the qualification that the party must beliefe 
that to be false which he swears to be true, and on page 156 of his report objects to the no- 
vision altogether. (Per Lawrence, J. 6 T. R. 637 ; see 5 Yerg. 211, Wilson v. Nations ; Fed- 
ley's C. 1 Leach, 327, n. (g.); Com'th v. Cornish, 6 Bin. 249. 

The case intended to be covered by this section is that of a wilful statement of what tba 
witness has no knowledge of, not that of a mistaken supposition that he has knowledge of it» 
for he may, if unskilful, mistake the inference of a fact in his own mind, for a knowledge of 
the fact (See 2 Deac. 1000.) 
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(0 those authorized to determine, act or proceed in the subject mat- 
ter, in reference to which the oath is administered ; and it must be 
such as is or would be understood by them in soch sense. 

Thus, if the statement be literally true, but designedly used to con- 
vey a false meaning, and is understood in such sense, it is per- 
jury.' 

16. Where an oath is required, or the requiring it is authorized by 
law, in case a person makes any statement as evidence ; but his tes- 
tifying is subject to be conclusively objected to by himself or another, 
and, the objection not being taken, he wilfully testifies falsely in 
what is material, it is perjury.(/) 

As where the defendant in a suit in chancery, in his answer volun- 
tarily states a material fact not required by the allegations or in- 
terrogatories in the bill ;' or where a party to a suit at law oflFers 
his own statement on oath, and the other party does not object to 
him as a witness in his own case, and he swears falsely to a ma- 
terial fact ;* or where an incompetent witness is offered and not 
objected to by the opposite party ; or where a witness, privileged 
not to answer in respect to any particular subject matter, waives 
his privilege and answers, (m) 

17. It is not necessary to perjury that the false statement should 
be credited or have weight.^ 

18. The suppressing of a fact is wilful when it is intentional, with 
the knowledge or obvious ground of belief, on the part of the wit- 
ness, that he is bound by his oath to state the same.(n) 



> 3 Inst. 166 ; Rose. Ev. 677 ; Lofil's Gilb. 
Ey. 662. 

• 1 Sid. 274. 

* Schaffer o. Kintner, 1 Binn. R. 542. 



* 1 Hawk. c. C9, s, 9, 7th Ed. ; Bac. Abr. Perju- 
ry, (A) ; Adolphe Ac Hel. Th. Pen. Cod. v. 6, 
p. 443; 2 Russ. 522, 3d Am. Ed. 



its The voluntary false statement of a material fact, in an answer to a bill in equity, is per- 
juy. (1 Sid. 274.) 

(») In this last case it was formerly held, that a false answer by a witness to a question, 
the tnie answer to which would tend to criminate him, was not perjury. (Dummcr's C. 1 
Salk. 374 ; 2 Deac. Dig. 1004.) It has been a question much discussed in common law ju- 
nqvudence, whether a question, the answer to which might tend to criminate the witness, 
eonld be put, if objected to by the opposite party, and it has been settled that such a question 
may be put, but the witness is privileged not to answer. This is in effect settling that, if he 
doei not avail himself of his privilege, but answers, he must answer truly upon the oath he 
hii taken, under penalty of perjury. 

{n\ One ma^ commit perjury by silence. (Adolphe v. Hel. Th. Code Pen. v. 6. p. 424.) 
Toe following case bears partly upon the subject of the above section, and partly upon that 
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19. If an erroneous statement be made through misapprehension 
or mistake, it is not perjury.^(o) 

20. Subornation of perjury is the wilfully and corruptly procuring 
another to commit perjury, and is subject to the penalty of perjury 
in the same degree.®(j?) 

> Hawk. c. 69, s. 2, 7th Ed. ; Russ. Am. Ed. 1824, p. 1753 ; Deac. 999. > Bev. Stat, c 128, s. 3. 

of the next In Dunston's C. (Ryan & Moody, 109, 21 Common Law R. 392,) it was held to be 
no perjury for a defendant to a bill in chancery for specific performance, to deny tint ai^ 
agreement had been entered into, the agreement relating to land and not being in wiitinf 
within the statute of frauds. (S. P. Benesech's C. Peake's Add. Cases, 9a) But in Butlett 
V. Pickersgill, cited 4 Burr 2255, and 4 East 577, n. (b) decided 92 & 33 G. 2, the defendut 
to a bill in chancery char^in^ that the defendant had purchased an estate for the plaintiff which 
he refused to convey, having taken the deeds in his own name, was convicted of peijinyi 
though there was no written declaration of the trust, and the plaintiff in his biU had ezpm- 
ly denied any. In Rex v. Tucker, 2 C. & P. 500, where the prisoner had, under oadi, 
denied a verbal agreement to enter into partnership in the trade of drags with the plaiotiff; 
and the proof was, that he agreed to divide with him the profits in trading in drags, but wu 
a swora broker, and so could not enter into trade, Abbott, C. J. ruled that tie was not goiltf 
of penury. 
InC 



!respigny's C. (1 Esp. 280) the defendant had entered into an ancement with D to give 
him power to prosecute all actions then depending in his name. Afterwards, in an affidavft 
to stay proceedings, the defendant stated that he had not riven any one authoriQr to sue in 
his name ; Lord Kenyon inquired if the perjury did not depend on the constractionof thedeed, 
and on the counsel for the prosecution remarking that it plainly did, he said the indictment 
could not be maintained. 

The doctrine of the case accordingly is, that if the deponent could suppose he had i 
able ^und for such a constraction of the deed, it was not perjury. 

It IS assumed in these cases, and indeed in the law of perjury generally, that the 
tional suppression of a material fact by the denial of one's knowledge of it, or by an exme* 
denial of the fact, is pcijuiy. This is substantially and in principle the doctrine of the above 
section, since it m plaiiUy immaterial whether the witness knows that he is bound by his osth 
to state any particular fact, by bein? directly questioned respecting it, or in any other mj* 
It is not easy, in most instances, to snow that a witness did know that he was bound to ititB 
a matter, respecting which no direct inquiry was put to him, and this is the reason of the 
books not supplying examples of such a perjury. But cases may be readily put where a wit- 
ness, not being questioned at all but merely swora and directed to state what he knew oft 
matter, might, by the very maimer of stating it, show that ho purposely avoided stating soine 
fact ; or it might appear on his own confession on oath on another occasion. Thoo^ tt ii 
ordinarily not easy to prove such a perjury, there seems to be no ground of doubt that it ii t 
perjury, and the difficulty of proving it is altogether, as far as it has any effect, in fkvor of the 
escape of the offender ; the reason is, therefore, the stronger for punishing the ofience ineoch 
case, where it can be proved. 

(o) A question has been made among the Commissioners whether to introdace the fidhrt- 
ing provision : 

** In case a witness, having falsely stated a fact, shall, pending the trial or occasion, vofam- 
tarily, of his own motion, and without solicitation, question or suggestion leading thereby 
retract such falsity and correct his misstatement in time to prevent prejudice or injoiy tiiere- 
from, he shall not be subject to prosecution therefor." 

The reason for introducing such a provision is to encourage the witness to prevent the 
wTone which might otherwise be done by his perjury. Without determining toe aaeetioo 
whether such a provision would on the whole have a beneficial operation, it is omittea on the 
ground that it is travelling out of the track of the common law. 

ip) The commentators on the French code make a distinction between solicitinff pojniT 
as a mere favor or out of complaisance, and offering rewards or making promises, toe 6xaff 
not being a crime. (Adolphe & Helie, The. Cod. Pen. v. 6, p. 474.) 

The Stat 5 Ellz. c. 9, s. 3, comprehends, in the crime of subornation of peijuiyi tiM pKO" 
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21. The wilfully and fraudulently or corruptly using or offering to 
use, as true and genuine evidence, a forged or otherwise falsely fabri- 
cated certificate, or other forged or falsely fabricated written evidence, 
of the authentication, in legal form, of any document or paper, or the 
identity of any thing, on an occasion in the course of the administra- 
tion of justice, on which perjury could be committed, and on which 
a like true and genuine certificate or written evidence is legal evi- 
dence, where the proof of the document or paper, or the identifica- 
tion of the thing, would, if legally established, be material, is subject 
to the punishment for perjury of like tendency in like case.^(9) 

22. The wilfully and fraudulently or corruptly using, or offering 
with the intent to use, a forged and false document, in the course of 
the administration of justice, as being genuine and true, as evidence 
or authority, where the document, if received as genuine and true, 
would be material, is subject to the penalty of perjury in like case 
and of like tendency, (r) 

23. Whoever fraudulently or maliciously deceives another and 
leads him into a mistake, with the intent to cause, and thereby does 
cause him, in testifying in any case or on any occasion, to make a 
material misstatement, which if wilfully made would be perjury, 
shall be subject to the penalty of subornation of perjury in like case 
of like tendency. 

» Sicilian Code, Art. 187. 

cnring of a false oath by " letters, rewards, promises, or by any other sinister and unlawful 
labor or means whatsoever;" and by analogy, the crime of soliciting would follow the same 
rule. 

{q) The subject of this section, and also the next, is included in the chapter on forgery. 
The reason for introducing the same subjects in this chapter is, that the production of such 
forgeries in judicial proceedings seems to be more criminal and more injurious to society 
tban the uttering of them in any different way, and they ouffht therefore to be introduced here, 
In case the maximum of punishment shall be fixed at a higher rate. In the Rev. Stat c. 127, 
a. 1, 2, for instance, the mere forgery of such an authentication, or the uttering of it, is sub- 
ject to punishment by imprisonment for ten years ; whereas, by c. 128, s. 1, perjury is subject 
to punishment by imprisonment for life, or twenty years. In case the production of a forged 
paper is equivalent to perjury, as in the text, it ought to be subject to a like punishment 
The production of a falsely fabricated certificate, as described in this section, is a misdemea- 
nor at common law. (Mawbey's C. 6 T. R. 619, cited Russ. on Cr. 1085, Am. Ed. J824.) 
In Omealy v. Newell, (8 East, 364,) Lord Ellenborough said, that he had not the least doubt 
that " any person making use of a false instrument in order to pervert the course of justice, 
was guilty of an offence punishable by indictment" 

(r) A document or writing is genuine when it is made by the par^ purported by the writ- 
ing Itself to be the maker ; but a genuine document may be a falsely fabricated one, as where 
a certifying officer wilfully makes a false certificate of a copy. 

2 
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24. Whoever maliciously or fraudulently contrives or causes facts 
and circumstances, with intent that by proof thereof, by testimony 
under oath, in the course of the administration of justice, any one 
shall be falsely charged with, or convicted or acquitted of, any crime, 
or falsely gain or lose any right or claim, and such proof is thereupon 
so given, shall be subject to the punishment of perjury of like ten- 
dency in like case. 

26. 1^. Perjury, on a complaint or proceeding against or trial of 
any one for a crime subject to capital punishment, evidently tending 
to charge him with, or convict him of, such crime, in case he shall, 
on such complaint, proceeding or trial, be charged with or convicted 
of the same, is perjury in the first degree.(5) 

2^. Perjury on a complaint or proceeding against or trial of any 
one for a crime, subject to the maximum punishment by imprison- 
ment for more than ten years, tending to charge him therewith, in 
case he shall, on such complaint, proceeding or trial, be charged with 
or convicted of the same, is perjury in the second degree : and so 
also is perjury on a complaint or proceeding against or trial of any 
one, as specified in the preceding sub-section, in case he shall 
not be thereupon charged with or convicted of the crime, as therein 
specified, whether the perjury tend to charge or discharge, or to con- 
vict or acquit, the party complained of or accused ; or in case he 
shall be charged or convicted, where the perjury does not evidently 
tend as specified in said sub-section. 

3^. Other perjuries are perjuries in the third degree. 

26. P. Whoever shall be guilty of perjury in the first degree, shall 
be punished by 

2^. Whoever shall be guilty of perjury in the second degree, shall 
be punished by 

30. Whoever shall be guilty of perjury in the third degree, shall 
be punished by 

4^. And whoever shall be guilty of perjury in either degree, shall 
be subject to civil disqualification. 



{$] This sub-section proposes a distinction not now made by statute or the common 
as the perjury in such case has something of the character of homicide. 



la^i 
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7. Whoever instigates any one to commit perjury, shall be pun- 
d by and by civil disqualification.^ 

iwlcy's C. 2 Str. 904 ; StCTcnson's 0. 2 East, 362 j 2 Chit. C. L. 235 j 2 Deac. Dig. 1005. 
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1. 1^. A conspiracy is a malicious or fraudulent combination, con- 
federation, association, agreement, or mutual undertaking or con- 
certing together, of two or more, to commit any crime, or instigate 
any one thereto, or charge any one therewith ; or to do what plainly 
and directly tends to excite to or occasion a crime or what is ob- 
viously and directly wrongfully injurious to another, (a) 

As a confederacy to commit a felony or misdemeanor ;' to prevent, 
obstruct, defeat or pervert the course of justice,' by suborning 
a witness,^ offering to a court falsely fabricated evidence,* dis- 
suading witnesses from giving evidence,* attempting to influ- 
ence the testimony of a witness,* tampering with jurors;' or 



^ Kingsbury's C. 5 Mass. R. 106 ; Buchanan's 
C. 5 Har. & Johns. 317; Mather's C. 4 
Wend. 265. To commit a riot, 2 Chit. C. L. 
506, n. e. 

•De Witt's C. 2HiU, 282; 1 Ves. 65, where 
conspiracy to prevent a prosecution is in- 
stanced. 

• 1 Hawk. c. 21, s. 15 ; 2 Str. 904 ; Stevenson's 



C. 2 East, 362; Johnson's C. 2 Show. 1. 
* Mawbey's C. 6 T. R. 619. 
» 1 Hawk. c. 21, s. 15, 7th Ed. ; 2 Str. 904 ; 

Stevenson's C. 2 East, 362. 
« Hob. 271 ; 2 Show. 1. 
7RUSS. 1807, Am. Ed. 1824; 1 Saund. 230; 

1 Ld. Raym. 148; 1 Burr, 510; Jollifle's C. 

4 T. R. 285 ; Co. Lit. 157. 



(a) The books do not define conspiracies as being confined to malicious and firaudulent 
coDfederacies, but the offence seems to bo so limited in jurisprudence. 
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colluding with a magistrate in respect to the discharge of his 

public functions.* 
Groundlessly to charge any one with a crime or misdemeanor, 

though without any intent to cause him to be prosecuted there- 

for.» 
Groundlessly to accuse any one of, and cause him to be prosecuted 

for, a crime. (6) 
Knowingly to cause one to be groundlessly indicted, though on an 

indictment insufficient in law, whereon he could not be convicted, 

or in a court not having jurisdiction.' 
To charge one with a crime, though he is guilty, with the intent 

and for the purpose of extorting money from him.* 
Falsely to charge one with being the father of an illegitimate child.* 
Falsely to impute to one, an act injurious to his reputation.* 
To impute to any one a disgraceful immorality, though not a crime.' 
To obtain money from one as a consideration for procuring his ap- 
pointment to a public office.® 
To sell for the use of man provisions that are imwholesome.* 
To cheat another by means of false tokens or pretences.*® 
To obtain property by means of a false pretence from one person, 

with intent to injure another person. (c) 
To defraud others, (rf) 



> 2 Inst 212, 217 ; Stat. 3 Edw. 1, c. 29. 
•iBest's C. 2 Ld. Raym. 1167; 1 Salk. 174; 

1 Hawk. P. C. 8th Ed. c. 72, s. 2 ; Tibbett's 

C. 2 Mass. B. 536 ; 1 Str. 193 ; 3 Burr, 1320 ; 

Griffith V. Ogle, 1 Binn. 172. 
» 1 Hawk. c. 72, s. 3, 7th Ed. ; Russ. 1803, Am. 

Ed. 1824. 

* Hollingberry's C. 4 B. & C. 329. 
» 1 Hawk. c. 72, s. 2, 7th Ed. 

• Eispal's C. 1 Bl. R. 368 ; 3 Burr, 1320 ; and see 

1 Lev. 62 ; 1 Vent. 304, was to impute slan- 



der to another. 
7 1 Salk. 174; Burr, 1434; 2 Ld. Raym. 1169 ; 

4 St. Tr. 515. 
B FoUman's C. 2 Camp. 229. 
» Russ. 1800, 1813, Am. Ed. 1824; Macarty* 

FordenbourgVs C. 2 Ld. Raym. 1179; 2 

East, 823. 
»o Collinses C. 3 Serg. & R. 220; Hevy»5C.2 

East, P. C. 858 ; Roberts's C. 1 Camp. 399; 

and see 6 Mod. 42, 301 ; 2 Barr, 1127; 2 

Sir. 866. 



(5) 2 Inst 384, 562; 33 Edw. 1, St 2; 1 Deac. 272 ; MacdaniePs C. 1 Leach, 45; Fof 
130; which was to cause an innocent person to be indicted and executed for a robbieiyiin 
order to get the reward offered. See 4 Bl. Com. 196, n. ; Kirtley v. Deck, 2 Munf. 10, wluch 
was conspiring to cause one to be indicted without probable cause. 

(c) Bulkley v. Storer, 2 Day, 531, was the case of an absolute conveyance of land, by ^ 
debtor to his creditor, with a verbal agreement to reconvey on payment, and two otheiB ob- 
tained a conveyance of the land from the creditor by paying his debt, under the faise jn^ 
tence of having made the debtor a furtlier advance on Uic land on similar terms ; fiar th« 
piu-pose of tliercupon, and by this means, ruining the debtor's credit It is a case of bov 
malice and fraud. 

(d) Warren's C. 6 Mass. R. 74; Lambert's C. 7 Cowen, 166 ; Ward's C. 1 Mass. R. 473; 
5 Harris & Johns. 317; 17 Mass. R. 184; Bean v. Bean, 12 Mass. R. 21. In Rickey*^ 9* 
4 Hals. 293, held not indictable to conspire to do an act that is not criminal, viz., to obtiio 
money from a bank by means of checks drawn by penons having no depoeft. This d^ 
seems to clash with the 'coimmm law, and the general cvrrent of j ari B pr ade n ce, tnm ^ 
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To manufacture a spurious article for the purpose of defrauding 
whomsoever the same can be sold to.' 

To procure, by threats or other undue sinister means, the marriage of 
a pauper to one settled in a different town, for the purpose of 
charging the latter with the pauper's support." 

To send a pregnant pauper from one town into another to be deliv- 
ered, in order to charge the latter with the support of her child.' 

To destroy a will, and thereby prejudice the devisees.* 

To cause the property of a debtor to be conveyed or attached to de- 
fraud his creditors.* 

To cause execution on a satisfied judgment, to be levied on prop- 
erty.* 

To entice a citizen of a state resident therein, out of the same and 
within the jurisdiction of another state, that he may be there ar- 
rested for debt, though he may justly owe the debt.^ 

To raise or reduce the price of a stock, public or private, by false 
reports, for the purpose of selling or buying.(e) 

To raise or reduce the price of a thing by false rumors, reports or 
representations. (/) 

To coercively prevent any one from being employed by or serving 
another, in any lawful calling, business or service.' 

To coercively prevent any one from employing another in any law- 
ful calling, business or service. 

To prevent another, by indirect and sinister means, from exercising 
his trade, and to impoverish him.(g-) 



idd's C. 2 Mass. B. 336. 

arranfs C. 4 Burr, 2100 ; Herbert's C. 1 

last, P. C. 461 ; Compton Cald. 246; Park- 

ouse's C. 1 East, P. C. 462; S. C. Buss. 

812, 7th Ed. 

dwards'sC. 8Mod. 321. 

e Will's C. 2 Hill, 282. 



» Adams v. Page, 7 Pick. 542 ; Perrod v. Morri- 
son, 2 Penn. B. 126; Period v. Mitchell, 8 
Serg. & B. 522. 

« Swan V. Saddlcmire, 8 Wend. 676. 

f Phelps V. Goddard, 1 Tyler, 60. 

8 Fisher's C. 14 Wend. 9. 



nbridge JournoymeD Tailors' case, 8 Mod. 10, downward ; Buchanan's C. 5 Har. & Johns. 
' ; Moore v. Tracy, 7 Wend. 229, was conspiracy by creditor with his debtor to obtain 
kIs of a third person on the credit of the latter, to be delivered to the former. And see 
vy's C. 2 East, P. C. 858, n. ; 5 St. Tr. 48G ; I^tch, 202; 2 Ld. Ravm. 865; 1 Barnard, 
I ; Roberts's C. 1 Camp. 399 ; Younger's C. 1 Dev. Rep. 357, which was a conspiracy to 
use one to be intoxicated, and then to cheat him at play. 

e) De Bercnger's C. 3 M. & S. 07. It must be a fraudulent or malicious confederacy in 
ii of the illustrations given, as otherwise it does not come within the definition of conspi- 

y- 

/) Stat 2 & 3 Edw. 6, c. 15, which relates to a conspiracy to raise the price of provisions, 
e specification of the offence in the statute is supposed to be part of our common law, 
ugh the punishment is not the same ; and there does not seem to be any difference be- 
len provisions and other articles in respect to a conspiracy. Where reports and reprc»en- 
ons are fraudulently made, by conspiracy to deceive and cheat others, the case is within 
plain doctrines of conspiracy, to whatever subject of sale it relates. 

f) Eccles'd C. 1 Leach, 274. Lord Ellcnborough considered this to be a conspiracy in 



4 



CONSPIRACY. 



2°. Any person knowingly acceding to and joining in a conspiracy, 
after the same is formed, is a party thereto, no less than one who 
originally takes part in forming the same.^ 

3^. It is not requisite that the act agreed upon should be done or 
attempted in pursuance of the conspiracy, — the conspiracy itself 
constitutes the offence.^ 

4^. The piiblicj as described in the chapter on cheating, is " an- 
oiher,^^ within the meaning of the first sub-section. (A) 

6°. A malicious or fraudulent combination, confederacy, associa- 
tion, agreement, or mutual undertaking, or a concerting together, to 
abstain or refrain from, or to forbear, refuse or neglect the doing of 
a thing, is a conspiracy, where such abstaining, refraining, forbear- 
ing, refusing or neglecting is criminal, or in contravention of the 
rights of, and wrongfully injurious to, another. 

6^. An injury to another is wrongfully so, within the meaning of 
the first and fifth sub-sections, where it is not done in the legal 
exercise of a legal right of the party doing the same, or is done in 
illegal contravention of the legal rights of another.(t) 

A concert among persons interested to deprive another of an office 



» 4 Wend. 260. 

* 1 Lew. 22, 52 ; 1 Vent. 304 ; 1 Ld. Raym. 

379 ; 1 Salk. 174 ; 1 Str. 193 ; Th. Raym. 

417 ; Russ. 1807, Am. Ed. 1821 ; De Beren- 



ger's C. 3 M. & S. G7 ; Judd's C. 2 Mass. R. 
329 ; Besi's C. 2 Ld. Raym. 1167; Spragg's 
C. 2 Burr, 993; Rispal's C. 3 Burr, 1321; 
Robinson's C. 1 Leach, 37. 



restraint of trade. Turner's C. 13 East, 231 ; and see 1 Str. 144; 1 Lev. 125. Clandes- 
tinely to obtain the secrets of one's trade, with intent to injure him therein, has been held in 
New York to be punishable as a conspiracy. Jones v. Baker, 7 Cowen, 445. This was a 
case of obtaining from a journeyman the secret of his employer's trade to New Orleans, for 
the purpose of competition in tlie same trade. The action was against the Joumeyman and 
the party who tampered with him. 

(h) It is enough that a conspiracy is injurious to a particular class of persons. Per Bay- 
ley, J . 3 M. & S. 375 ; Judd's C. 2 Mass. R. 321) ; numerous cases cited by counsel in Judd's 
C. ; De Berenger's C. 3 M. & S. 07 ; Starling's C. 1 Sid. 174, was to impoverish the fannen 
of the revenue. 

(i) That is, in order to show a conspiracy, where the act is not in itself criminal, it must 
appear that another, viz., tlie public, or any person or persons, would be prejudiced or damni- 
fied by the execution of tlie design of the confederacy, tills being an essential condition and 
pre-requisite to conspiracy, which appearing, tlie burtlien is on the parties entering into the 
confederacy to show a legal justification. Persons may do many acts in tlie exercise of their 
legal rights, whereby others may be indirectly or even directly prejudiced ; and so persons 
may cooperate and combine for purposes tliat may be incidentally prejudicial to others, as for 
the attainment of an object of common pursuit, which can be obtained by only one set of 
competitors, but the prejudice to others in such cases is not what is ordinarily understood by 
an injunf, for in these cases there is a legal justification. This exception is implied by the 
word injunfj so that tlie definition of oonspiracy might be that it is an " injurious confeder- 
acy," that is, a confederacy meditating detriment to others without any justification ; but it is 
deemed more distinct and perspicuous to mark this discriminating limit of the crime by the 
terms " wrongfully injurious," giving an explanation of the same as in this sub-section. 
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in a company prohibited by law, and which he cannot legally 
hold, is not a conspiracy :{j) 
Nor is a concert and cooperation, on probable cause, to prevent by 
lawful means or duly to prosecute for a crime.' (A*) 

2. A conspiracy may be such by reason of either the end or means 
being illegal or wrongfully injurious.^(/) 

3, The conspiracy may be unlawful, though the act proposed to 
be done would not be unlawful if done by an individual without any 
confederatioQ with others.^ 

As to seduce and carry away a female, although, by the law of the 
place, such seduction and abduction by an individual is not a 
crime.* 
To raise or reduce the wages of any particular class of persons.* 
To hiss an actor or damn a play at a theatre, where so doing plainly 
tends to produce a riot, nuisance or breach of the peace, or vio- 
lent tumult and disorder, to the disturbance, annoyance and 
alarm of others, (m) 



> Besfb C. 1 Salk. 174 ; 9 Co. 56 ; Gabbett's 

C. L. 245. 
« 2 Russ. 1800, Am. Ed. 1821. 
» Per Grose, J. in Mawbey's C. 6 T. R. 006 ; 8 

Mod. 11 J Judd's C. 2 Mass. R. 329; Ed- 

wards's C. 8 Mod. 320 ; 1 East, P. C. 400. 
* Anderson^s C. 5 Rand. 627; Ld. Grey's C. 5 

State Tr. 519; Wakefield's C. 1 Dcac. 4; 

Delavars C. 3 Burr, 1435. 



* The Cambridge Journeymen Tailors* C. 8 
Mod. 11; Carlisle's C. 1 Journal of Jurispru- 
dence, 225 ; Wharton's Dig. Conspiracy, 4.5; 
Vertue v. Ld. Olive, 4 Burr, 2472 ; Fisher's 
C. 14 Wend. 9, where stress is laid upon com- 
pelling associates to the prosecution of the 
conspiracy. And see Twistleton's C. 1 Lev. 
257 ; S. 0. Sid. 387. 



{j) Stratton's C. 1 Camp. 549, n., which was a combination in fact in support of the law, 
not in contravention of it, or of the legal rights or privileges of any person. It was not 
wrongful in any sense. 

(t) Two cases have been decided by Lord Ellenborough inconsistently witli the current of 
jurisprudence on the subject of conspiracy. One of Uiem, (Turner's C. 13 East, 228,) was 
that of persons going together in the night time, armed witli offensive weapons, and for the 
purpose of resisting opposition, into a preserve, in order to snare haies ; which was held not 
to be a conspiracy, Lord Ellenborough, C. J. remarking, that it was only a civil trespass, and 
that if this were held to be a conspiracy, every act of unqualified persons shooting on an- 
other's grounds would be equally indictable. But Mr. Deacon, (v. 1, p. 278,) remarks, that 
Lord ElTcnborough's description of this proceeding, Jis being merely a civil trespass, was 
quite questionable. A statute has since been passed in England, (9 Geo. 4, c. (J9, s. 9,) mak- 
ing a like act highly penul. The otlier was a case ruled by the same eminent and able judge 
at Nisi Prius, (PywelPs C. 1 Stark. 402,) of a combination to cheat anotlier in the sale of an 
unsound horse as being sound, and warranted to be so, which seems to have been a plain case 
of conspiracy to cheat, unless its character is changed by the warranty, in regard to which a 
specific provision is made in another section. 

(I) A conspiracy itself may cause damage, i. e. trouble, inronvenience or exposure, though 
no act be done in pursuance of it. (Swan v. Saddlcmire, 8 Wend. G7(l) That is, the con- 
spiracy itself may be the illegal means. And see Robiason's C. 1 Leach, 37; 8 Mod. 321 ; 
1 Wils. 41 ; 3 Burr, 1439, as to a conspiracy to do a legal act by illegal means. 

(m) Per Mansfield, C. J. Clifford v. Brandon, 2 Camp. 309 ; Anon, cited G T. R. G28. The 
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To prevent the burial of a corpse, though for the purpose of dissec- 
tion.' 

4. The act of each party to a conspiracy, in pursuance thereof, is 
the act of all.* 

5. Husband and wife cannot by themselves, without others, be 
guilty of a conspiracy, and the acts or confessions of either are not 
evidence against the other, in a prosecution for conspiracy.' 

6. Conspirators may be tried jointly or severally.^(n), 

7. Where one is convicted of a conspiracy to commit a misde- 
meanor, he is not liable to be thereafter tried for such misdemea- 
nor ; and where one is convicted of any felony or misdemeanor, he is 
not liable thereafter to be tried for or convicted of a conspiracy to 
commit the same ; and if a conspiracy to commit a crime and the 
commission of the same be charged in the same indictment, the 
defendant is liable to be sentenced for one only.(o) 



> Young's C. cited 2 T. R. 733 j 2 Chit. C. L. 36. 
« Phil, on Ev. 76 j 1 Deac. 281 j see Salter's C. 

5 Esp. 125. 
3 Kirtley v. Deck, 2 Mass. 15, to the point that 



they alone cannot conspire ; Archb. Pr. Q. 
Sess. 234 ; 2 Hawk. c. 72, s. 8, 7tliEd.; 1 
Deac. 279. 
* Alcott's C. Mass. R. 



(loctrine applies equally to any oilier exhibition and public assembly. Every one has a rigbt 
individually to approve or disapprove, with suitable demonstrations, but not to conspire iD the 
manner stated in the text. 

(n) Mr. Deacon remarks, that the joining of parties in prosecutions for conspiracy has been 
oppressively practised, by thus preventing them from being witnesses for each other; and he 
adds, "It is to be hoped that the courts will discourage prosecutions for conspiracy, where 
the object is not decidedly criminal, and where the fact of conspiracy to effect that objects 
not thoroughly brought home to the several parties charged." (1 Deac. C. L. 272.) 

In regard to the last remark, it is surely not to be questioned, for no one certainly ought to 
be convicted of a conspiracy, unless it is proved against him to the satisfaction of the joiy. 

As to the proposal to limit the offence to combinations for crimes, the law is certainly (^ 
erwise, as it is laid down in all tlie books and shown by many adjudged cases, and the cooi^ 
have not authority to change the law, this being a proper subject of lesfislation. But it^ 
appear from the cases stated by way of exposition, it is apprehended, that the law ought vfi^ 
to be changed to the extent proposed by Mr. Deacon. 

Mr. Justice Buller, in Paisley v. Freeman, 8 T. R. 58, says, that if an act, a confedeff^J 
to do which would be a conspiracy, be done by an individual, the injured party has a right of 
action for reparation in damages. This proposition stated conversely is, that conspiracy f* 
private wrongs, as distinguished from offences, is limited to cases where the wronged pertj 
would have an action for redress. But there are numerous cases against this doctrine. 

(o) The rule of the common law is, Uiat a conspiracy is merged in a felony committed U" 
pursuance of it, so that afler the commission of the felony, tlie crime in conspiring to coio^ 
the same no longer exists. But in case of a misdemeanor, there is no merger of the cotfP*' 
racy, so that the offender may be tried, convicted and punished for both. (4 Wend. 26&) ^ 
conspiracy to commit a misdemeanor, and the committing of the same, may be joined in ^ 
indictment at common law, (Kingsbury's C. 5 Mass. 106 ;) but not so of a felony. (Ibid.) 
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8. A conspiracy may be proved directly or circumstantially.^ 

9. In a trial of any one for a conspiracy, another, charged as a 
:x)-conspirator, may be a witness ; and in such case the two may be 
separately tried, though joined in the indictment.(^) 

10. On a prosecution for conspiracy, if the jury find, or the mag- 
istrate, having jurisdiction of the fact, consider, the offence to be 
trivial, the defendant shall be discharged, with or without costs, at 
the discretion of the court. 

11. P. Conspiracy to commit, or to instigate to the commission 
Df a felony ; or to charge any one with a felony ; or to prevent, ob- 
struct, defeat or pervert the course of justice ; or to forge or coun- 
terfeit or cheat, to an amount exceeding one hundred dollars, is in 
the first degree. 

2^. Conspiracy not appearing to be in the first degree, is in the 
second. 

12. 1^. Whoever is guilty of conspiracy in the first degree, shall 
be punished by 



2^. Whoever is guilty of conspiracy in the second degree, shall be 
panished by 



> 2 Bl. R. 392 ; Cope's 0. 1 Str. 144, cited 1 Deac. 280 ; Pollman's 0. 2 Camp. 233. 

(p) To preyent oppression by joining parties, and thus depriving some of the testimony of 
oiben ; see on this matter, 1 Deac. 272, cited above in note (n). 
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P. Whoever, being lawfully made prisoner, or lawfully de- 
d, on conviction or charge of any offence, or as a witness in 
capital case, voluntarily escapes from such imprisonment or de- 
an, shall, in case the offence with which he is charged or of 
h he is convicted, or on which he is detained as a witness, be 
al, or punishable by imprisonment in the state prison, be pun- 

by 
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2^. In case of such escape from imprisonment on conviction or 
charge of, or as a witness in respect to any offence otherwise pun- 
ishable than as aforesaid, the person so escaping shall be punished by 



2. Whoever, being a prisoner lawfully detained in the custody of 
any officer or other person authorized by law to detain such prisoner, 
in any other case than those provided for in the preceding section, 
voluntarily escapes, shall be punished by 



S. 1^. Whoever rescues any prisoner or person lawfully held in 
custody on conviction or charge of any offence, or as a witness on a 
criminal charge ; or aids or assists any such prisoner or person so 
held in custody in his design or endeavor to escape, whether his es- 
cape be or be not effected or attempted ; or conveys into any jail, 
house of correction, house of reformation, or othersuch like place of 
confinement, any disguise, instrument, tool, weapon or other thing, 
adapted to facilitate and with intent to facilitate the escape there- 
from of any such prisoner or person lawfully so held in confinement 
therein ; shall, in case such prisoner or person so held in custody is 
confined or detained on conviction or charge of, or as a witness on 
any charge of, any crime, the punishment for which is capital, or im- 
prisonment in the state prison, be punished by 



2^^ In any other case, he shall be punished by(a) 



(a) Rev. Stat c. 128, 8. 12. The statute does not specify the case of a person detained u 
a witness. 
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4. Whoever aids any prisoner, lawfully imprisoned for any other 
:ause than those mentioned in the preceding section, to escape from 
the custody of any officer or person authorized by law to detain such 
prisoner, shall be punished by^ 



5. Any jailer or other officer who voluntarily suffers any prisoner 
in his custody upon conviction of any offence, or upon any criminal 
[charge, to escape, shall suffer the like punishment and penalties as 
the prisoner, so suffered to escape, was sentenced to, or would be 
liable to suffer upon conviction for the crime or offence wherewith 
he stood charged.* 

6. Any jailer or other officer, who wilfully refuses to receive into 
his custody any prisoner lawfully committed thereto, on any criminal 
charge or conviction or lawful process, shall be punished by^ 



7. Any jailer or officer who, through negligence, suffers any pris- 
Dner in his custody, upon conviction of any offence or on any crim- 
inal charge, to escape, shall be punished by^ 



8. Any officer authorized by law to serve or execute any lawful 
process to him directed and delivered or offered, requiring him to 
apprehend or confine any person convicted of or charged with an 
offence, who wilfully and corruptly refuses, neglects or delays to 
serve or execute the same, whereby such person shall avoid arrest 
and go at large, shall be punished by^ 



» Rev. Stat, c. 128, s. 13. 
• Rev. Slat. c. 128, s. 14. 
» Rev. Stat. c. 128, s. 15. 



« Key. Stat. c. 128, 8. 15. 
• Be7. Stat. c. 128, s. 16. 
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9. Any person lawfully required in the name of the common- 
wealth, by any sheriff, deputy-sheriff, coroner or constable, to assist 
him in the execution of his office in any criminal case, or in the 
preservation of the peace, or the apprehending or securing of any 
person for a breach of the peace, or in any case of escape or attempt 
thereof by any person arrested on civil process, or of rescue of any 
person so arrested, or attempt thereof, who refuses or neglects to 
render the assistance so required, shall be punished by^ 



10. P. Any person lawfully required by any justice of the peace, 
upon view of any breach of the peace or other offence proper for his 
cognizance, to arrest the offender and bring him before such justice, 
who neglects or refuses to obey such requisition, shall be punished hf 



2^. And any person so required, to whom such justice shall be 
known, or shall declare himself to be a justice of the peace, shall not 
be permitted to plead any excuse on pretence of ignorance of his 
office. 

11. Whoever rescues a thing that is under legal seizure, attach- 
ment, arrest, distraint or detention, with intent to defeat such 
seizure, attachment, arrest, distraint or detention, or impede, oppose 
or defeat the process, order, proceeding, authority, privilege, fran- 
chise or right, whereby the same is seized, attached, arrested, dis- 
trained or detained, shall be punished hy(b) 



12. Whoever falsely assumes or pretends to be a justice of the 
peace, sheriff, deputy-sheriff, coroner or constable, and takes upon 
himself to act as such, or to require any person to aid or assist him 

» Kev. Stat. c. 128, s. 17. * Rev. Stat. c. 128, s. 18. 

(h) Rev. St c. 113, s. 15 ; penalty for rescue of beasts distrained, 5 to $20. Rescae of a 
thing distrained or arrested, is an offence at common law. (Russ. 523, Am. Ed. 1824 ; Cra 
Cir. Comp. 665, 666 ; 2 Stark. Cr. PL 644 ; 2 Chit Cr. L. 201, 204, 206. See Cod. Pen. a. 
245 to 256, on this subject) 
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ia any matter pertaining to the duty of such pretended officer, shall 
be punished by^ 



13. Whoever administers or assumes to administer to any one, or 
voluntarily suffers to be administered to himself, or takes, any oath or 
obligation in nature thereof, not required or authorized by law, shall 
be punished by^ 



14. The preceding section does not extend to an oath or affidavit 
administered without any intentional secrecy, to establish any claim, 
petition or application, by any person authorized to administer oaths ; 
or to an oath, affidavit or deposition to verify commercial papers, or 
papers or documents relating to property, or which may be required 
by any public agent, officer or tribunal of the United States, or of 
any state thereof, or of any other country ; nor is the said section to 
be construed to abridge the authority of any magistrate.(c) 

16. P. Whoever, having knowledge of the commission of any 
offence punishable with death or by imprisonment in the state prison, 
shall give or receive any money, service or other gratuity or reward, 
or any agreement therefor, upon an agreement or understanding, 
express or implied, to compound or conceal such offence, or not to 

» Rev. Stat. c. 128, s. 19. See Cod. Pen. a. 258, 1 « Kev. Stat. c. 128, s. 24. 
on the same subject. | 

(e) Rev. Stat c. 128, s.24. The two preceding sections are taken from the Revised Stat- 
utes. The English statute of 37 G. 3, c. 123, s. 1, on the same subject, is, that "any person 
who shall, in any manner or form whatsoever, administer or cause to be administered, or be 
aiding or assisting at, or present at, or consenting to the administering or taking of, any oath 
or engagement, purporting or intended to bind the person taking the same to engage in any 
mutinous or seditious purpose, or to disturb the public peace, or to be of any association, so- 
ciety or confederacy formed for such purpose ; or to obey the orders or commands of any 
committee or body of men not lawfully constituted, or of any leader or commander or other 
person not having authority by law for such purpose ; or not to inform or give evidence 
against any associate, confederate, or other person ; or not to reveal any illegal act done ; 
or not to reveal or discover any illegal oath or engagement which may have been adminis- 
tered or tendered to, or taken by such person or persons, or the import of such oath or en- 
gagement," is declared guilty of felony. And by s. 2, the same provision is extended to the 
taking of such an oath. A comparison of the two statutes shows the difficulty of specifying 
the occasions on which, and objects for which, an oath may be administered and taken. 
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prosecute therefor, or not to give evidence thereof, shall, if such 
offence be punishable with death or by imprisonment in the state 
prison for life, be punished by 



2^. Otherwise, he shall be punished by(d) 



As where the owner of stolen goods agrees that, on the same being 
restored to him, he will not prosecute for the theft. 

Or where any one, knowing goods to have been stolen by some one, 
restores them to the owner on receiving a reward therefor, upon 
an agreement that the crime shall be concealed and no prosecu- 
tion commenced therefor. 

Or agreeing to drop or defeat a criminal prosecution upon certain 
terms and conditions.^ 

16. Whoever wilfully intending to prevent the due administration 
of justice, or the due execution of the law, or to obstruct or pervert 
the course of justice, shall give any gratuity or reward, or make any 
promise thereof, express or implied, upon an agreement or under- 
standing, express or implied, that any one shall evade giving his 
testimony, or shall destroy, conceal or suppress any deposition oi 
other legal evidence in any suit or proceeding in the course of jus- 
tice, criminal or civil, shall be punished by(c) 



17. Whoever wilfully obstructs or attempts to obstruct the public 
legislation, or the due administration or execution of the law, bj 

» Collins V. Blanturn, 2 Wils. 341 ; Edgcombe v. Rodd, 5 East, 302 j Deac. Abr. 269. 

(d) Rev. Stat c. 128, s. 21, provide against iakingj but not against giving a gratuity on an 
agreement to compound for a crime. (Deac. 2G7, 268; Southerton's C. 6 East, 126.) This 
was indeed the misdemeanor against which the ancient common law was especially directed, 
particularly in the case of theft or robbery, where the owner of the thing stolen gives a re- 
ward for its restoration and agrees not to prosecute, or agrees witli any one, on the thing 
being restored, to ask no questions ; that is, to favor the concealment of the crime. 

(e) If the agreement be for false testimony it is subomatioii of perjury. 
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threats of violence against, or intimidation of, or endeavoring to in- 
timidate, any member of the council, or 9enate, or house of repre- 
sentatives, or any legislative, executive, civil, military or judicial 
officer, or any officer, functionary or person legally charged with any 
duty in the administration, enforcement or execution of the law, 
shall be punished by(/) 



1 8. Whoever, otherwise than as specified in the preceding sec- 
tions, wilfully and not in the legal exercise of any authority, power, 
function or right, guarantied or granted by the constitution or laws, 
prevents, obstructs, disturbs, defeats or perverts the public legisla- 
tion, or due administration, enforcement and execution of the laws, 
whether by wilfully hindering any public, executive, legislative, ju- 
dicial, civil or other officer, commissioner or functionary in, or wil- 
fully diverting him from, the discharge of his duties and exercise of 
his rights and functions under the laws and constitution, or in any 
other way or by any other means, not authorized by law, shall be 
punished hj(g) 



{/) Rev. Stat c. 128, s. 20, provide against any one disguising himself to commit the 
offence prohibited in this section, but not directly against the offence itself. 

{g) Rev. Stat c. 128, s. 20, provide against any one's disguising himself for the purpose of 
** obstructing, hindering or interrupting any officer or other person in legal performance of his 
duty or exercise of his rights under the constitution and laws." This implies, that obstruct- 
ing, &c. is a crime, and it is so specified in this section, and the section is expressly extended 
to legislative officers and functionaries, but does not include " any person," for one may in 
many cases obstruct persons in the exercise of their private rights unaer the constitution and 
laws, without thereby committing any offence. But if one knowingly and wilfully obstructs 
the due course of making, administering or executing the laws, whether, in so doing, he hin- 
ders or does not hinder any public functionary in the discharge of his duties, it seems plainly 
to be a misdemeanor, and, accordingly, this section, in its conclusion, prohibits such obstruc- 
ti<Mi by the provision, that if any one oUierwise than by hindering a public officer obstructs tlie 
due coarse of legislation or justice, he shall be punished. If, for example, any oi^ were to 
intercept or obstruct and conceal a commission forwarded to any public functionary, with the 
intent thus to prevent or delay his discharge of the duties of his function, it does not seem 
to be a hindrance of such functionary in UU discharge of his duties, for as yet the intended 
commission may not perhaps have invested the commissioner with any authority, for want of 
his acceptance of it, and still the offence is the same in character and effect, as if, for the 
same purpose, he had seized and forcibly detained the commissioner, afler the latter had been 
invested with his commission. But still, if the law authorizes arrest for debt, and a cred- 
itor, knowing his debtor to be a commissioner or public functionary of some sort, causes him 
to be arrested for debt, with the specific and sole purpose of hindering the public service, it is 
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19. A public functionary, within the provisions of the preceding 
section, comprehends every one who is required or authorized by law 
to do any duty, render any service, or perform any act in or as auxil- 
iary to the public legislation, or the administration, enforcement or 
execution of the laws, whether he be a public officer or not.(A) 

20. The disguising of one's self for the purpose of committing 
any offence provided against in the three preceding sections, is an 
attempt to commit the same.^ 

21. Whoever is guilty of embracery, to wit, the corruptiy influ- 
encing or attempting to corruptly influence any one serving or sum- 
moned as a juryman, in favor of, or against any pcirty to, or person 
interested in, any suit or subject matter pending at the time, or that 
may thereafter come before such juryman for his verdict or decision, 
shall be punished by^ 



As by persuasion, entreaties or entertainments.' 

22. Whoever corruptly gives or promises to any executive oflScer, 
whether civil, military or other, or to any legislative or judicial offi- 
cer, or to any master in chancery or juror ; or to any commissioner, 
committee-man, appraiser, auditor, assessor, arbitrator, referee or 
umpire, appointed, elected or selected by authority of law, or to any 
arbitrator, referee or umpire, chosen by agreement of parties, after 



> Rev. Stat. c. 128, s. 20. 
» This is embracery by the common law. Deac. 
377 J 5 Ed. 3, c. 10 j 34 Ed. 3, c. 8 ; 38 Ed. 



3, c. 12 J and see 6 Greo. 4, c. 50, s. 62. 
» Deac. 377. 



no offence, if the functionary be not privileged from arrest, for the creditor is only exercising 
a right given him by the law. Accordingly, this section provides only against wilful obstnic- 
tions to the course of legislation and the administration of the law, which are not auAomed 
by the constitution or laws themselves, for such obstructions, though not expressly excepted, 
would no doubt be accounted by construction not to be offences ; and it is matter of 8omc 
doubt whether this exception and limitation is not too obvious to need to be expressed. 

(h) That is, every private citizen is authorized to interpose to prevent the commissioQ of 
atrocious crimes, and in some cases to seize offenders, and hindering him in so doing is 
plainly equivalent to opposing a public officer. For this specific purpose every one is, in 
effect, a public officer, and he is probably so regarded by the common law, though the records 
of jurisprudence do not distinctly present the case. 
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officer or other functionary is duly chosen, appointed or se- 
id, whether he be at the time qualified by oath or giving bonds 
)t, or have taken his seat or place, or begun to act as such or not, 
gift, gratuity, service or benefit, vs^ith intent to influence his 
ination, appointment, vote, judgment, opinion, decree, decision, 
rd, report, or other act as such, or with intent to induce him to 
omission, neglect or delay, in any nomination, appointment or 
:ion to office, or in any cause, action, suit, case, question, pro- 
ing or matter, pending or passing, or that may or might there- 
' occur or be pending or passing within, or partly or wholly 
rtaining to the jurisdiction, authority, duty, powers or functions 
ich officer or other functionary, shall be punished hy(j) 



i. Whoever is guilty of maintenance by champarty, to wit, the 
vingly purchasing or selling, or the knowingly speculatipg or 
ng in the title to or right of property in the subject matter, or a 
5 or part of the subject matter, of a dispute, quarrel or contro- 
Yj on which title or right of property a suit is pending or intended 
3 brought ; or is guilty of maintenance by officiously, and with- 
justifiable cause, intermeddling in and promoting a suit pending 
> be brought, to which he is not a party, and in which he has no 
est, shall be punished by(A;) 



Rev. Stat c. 128, s. 8, 10, 22. The statutes extend only to executive, legislative and 
a,l officers ; but as the ninth section of the same chapter punishes corruption in jurors, 
itors, &c. it follows, that bribing or otherwise corrupting them should be punishable, 
is supposed to be in fact so by the common law. See Cod. Pen. a. 177 to 183, and 
42, on the subject of bribery of public officers. 

Thallhimer v. BrinckerhofF, 3 Cowen, 624; 4 Wend.R. 310; Deac.843; Burtr. Place, 
iren, 431. 

>ses in action, that is, claims, rights or demands that can be enforced only by action, 
)t assignable at common law. In equity, the assignee, enforces the assigned right or 
in the name of the assignor. Such assignments are familiarly reco^zed to be legal 
ilid, if the thing assigned, whether a corporeal subject or a mere right or claim, is not 
putc. It oflen happens that a subject of a suit is not in controversy, as an undisputed 
where the object of tlie debtor is delay. It does not appear that the assignment of a 
n suit under such circumstances is maintenance. The only object of the criminal lair 
prohibit the assignment of the interest in a controversy, and this it prohibits, whether 

2 
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As by a bargain to have part of the thing in dispute, in considera- 
tion of carrying on or defending a suit respecting it/ 

Or by a purchase, by an attorney, of the whole of his client's inter- 
est in the subject of a suit, for the purpose of transferring the 
client's interest in the suit, though the attorney has some interest 
of his own in it.* 

Or advancing money to a party for the mere purpose of stirring up 
or promoting a suit.® 

It is not maintenance to give information to a party, of evidence in 
a suit, or voluntarily on the request of a party without summonSj 
to give testimony in a suit:(/) 

Nor to give friendly advice to another as to the counsel to be em- 
ployed, or the manner of conducting his suit:* 

Nor to take part in a suit in which one is directly interested or in- 



* Thurston v. Percival, 1 Pick. 416 ; Key t-. 
Vattier, 1 Ham. 132 ; Rust v. Larae, 4 Lett. 
417; Brown v. Beauchamp, 5 Monr. 416 j 
and see Thallhimer v, Brinckerhoff, 3 Cow. 



624 ; and 20 Johns. R. 386, as to champarty. 

* Arden v. Patterson, 5 Johns. Ch. 44. 
3 Deac. 844. 

* Deac. 846. 



the controversy has, at the time, taken the form of a suit, or is only expected to take that 
form. 

Maintenance is defined to he ^^ an unlawful taking in hand or upholding of quarrels or suits 
to the disturbance or hindrance of common right," (Deac. 843 ;) or " an unlawful taking in 
hand or upholding quarrels or sides, to the disturbance or hindrance of common right" (Russ. 
266, Am. Ed. 1824.) 

Champarty, which is a species of maintenance, is defined to be, "a bargain with the plain- 
tiff or defendant to have part of the land, debt or other tiling sued for, if the party prevails, 
the champartor agreeing to carry on the suit at his own expense." (Deac. 220. J The law 
originated in the statutes 1 Westminster, (3 Ed. 1,) c. 25; 2 Westminster, (13 Ed. 1,) c. 49; 
and 28 Edw. 1, c. 11. See 4 Bl. Com. 135; 1 Hawk. c. 83, s. 2, 38; c. 84, s. 1, 4, 12, 13, 
15, &c. ; c. 86, s. 1, 7th Ed. And see, as to selling the title of lands in dispute, Stat 1 
Rich. 2, c. 9 ; 13 Ed. 1, c. 49 ; 32 H. 8, c. 9, cited Deac. 222. The object of these statute* 
is to prevent combinations, conspiracies and bargains to carry on quarrels, for the purpose of 
persecution or oppression. The original object of the statutes of Ed. 1, was to put down the 
practice, then become very common, of entering into " formal combinations to support each 
other in lawsuits," instead of the former combinations for robbery and violence. (Deac. 844, 
who cites Hume, v. 2, p. 320.) 

By the Stat 32 H. 8, c. 9, long ago re-enacted in New York, and which has been held in 
this state to be merely declaratory of the common law and to be part of our conunon law, 
(thus putting the law as to the nature of the offence upon the same footing in the two states,) 
it is enacted, that " no person shall unlawfully maintain or procure any unlawful maintenance 
in any action, demand or complaint, in any court having power to hold plea of lands ; nor 
shall unlawfully retain any person for maintenance of any plea to the disturbance or hindrance 
of justice." 

In the case of Swett and another v. Poor, 11 Mass. R. 549, a person purchased a title to 
land of heirs, who, and their ancestor, had been out of possession for thirty years, ' and com- 
menced suits in the names of the heirs. Parker, C. J. giving the opinion of the court, said: 
" The bargain undoubtedly constitutes the offence of maintenance. It is an ofience at com- 
mon law. The statute of 32 II. 8, c. 9, against buying and selling pretended titles, is only an 
afilrmance of the common law. Both parties knew the state of the title and of the possession. 
Such knowledge may be necessary to make the transaction criminal. Cases may exist where 
a non-resident proprietor conveys when actually disseized, he being ignorant, as well as the 
purchaser, of the disseizen; and a conveyance so made may be innocent.^ 

(I) Deac. 844-845. The latter was formerly considered to be maintenance, but the doc- 
trine is exploded, " as repugnant to every right and proper feeling." (Ibid.) 
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terested remotely or contingently as heir apparent to a party, or 

otherwise :* 
Nor to take part in a suit in behalf of a relative, from motives of 

kindness, affection, gratitude, or other justifiable motive :(m) 
Nor to take part in behalf of one's master or servant :' 
Nor to take part from motives of charity* or of benevolence, as by 

advancing money to a poor person :* 
Nor to take part as counsel, attorney or solicitor, for a fee:(n) 
Nor for a party interested to indemnify a nominal party to a suit:* 
Nor, where several are interested in the same question or point to 

be decided, to be jointly concerned in the prosecution or defence 

of a suit by or against one, for the purpose of determining the 

question in controversy in respect to them all.* 
Buying or selling a pretended title, knowing the same to be such, 

and having reasonable ground to suppose that the same is or will 

be disputed, is maintenance. 
So also is the buying or selling land by one knowing that there is a 

possession of the land adverse to the title granted, with the intent 

to disturb such possession. (o) 
So also is the sale and conveyance of land by a mortgagee, after 



* Deac. 845 ; Williamson v. Henley, 6 Bing. 
299 ; 3 Bac. Abr. 252 ; Thallhimer v. Brinck- 
erhoff, 3 Cowen, 647 j Wickham v. Conklin, 
8 Johns. R. 220. 

« Deac. 846 ; Thallhimer v. Brinck'ff, 3 Cow. 647. 

' Deac. 846. 



* Ferine v. Dunn, 3 Johns. Ch. 508 ; Thallhimer 

V. Brinckerhoff, 3 Cow. 647. 
» Campbell v. Jones, 4 Wend. 306. 
« Gowen r. Nowell, 1 Greenl. 292 j Prost v, 

Paine, 3 Fairfield, 111. 



(m) Deac. 845 ; Thallhimer v. Brinckerhoff, 3 Cowen, 624. Mr. Deacon (p. 845) states the 
law (from 1 Hawk. c. 83, s. 20, 8th Ed.) to be, that a father, son, heir apparent to a party, or 
husband to an heiress apparent, may lay out money in a suit, and that any one of kin more 
remote, and so a godfather may give advice and countenance in a suit, but cannot legally 
advance money to carry it on. But this distinction seems to be too indefinite and also unjust, 
for it prevents one from lending aid to another to whom he owes protection, and there is no 
danger arising from great latitude in favor of lending aid by money or otherwise, since the 
motives are to be determined by the jury. 

(nj Deac. 846. That is, one cannot, as counsel or attorney, speculate in a controversy, 
but he may render his services, cither for a reward or gratuitously, from charity, or benevo* 
lence, or generosity. 

(o) Whitaker v. Cone, 2 Johns. Cas. 58 ; Swett v. Poor, 11 Mass. R. 549 ; Seele v. Fonda, 
7 Johns. R. 251. That is, the party knowing of the adverse possession and the title being 
disputed, is guilty of maintenance, though the other not knowing these facts is not so. See 
also Tomb v. Sherwood, 13 Johns. 289 ; Everender v, Beamont, 7 Mass. R. 78 ; Wolcot v. 
Knight, 6 Mass. R. 421 ; Brinley r. Whiting, 5 Mass. R. 559. The law of Kentucky was 
changed by the statute of 1798, allowing the grantee of land, adverse! v possessed, to contest 
the title in the place of the grantor. (Smith v. Roberson, 5 J.J. Marshall, 637.J But where 
the sale is for the purpose of champarty, it is not allowed under the Kentucky law of 1824. 
(Violett r. Violett, 2 Dana, R. 326 ; Redman v. Stanley, 2 Dana, R. 70.) 

Where the grant is to the party in adverse possession, the conveyance is not, by the above 
exposition, included as being maintenance, and it is, by a subsequent exposition, expressly 
excepted. 
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pa3niient of the debt secured by a mortgage, purporting to be an 
absolute deed.' 

Where there is no color for the adverse claim or possession of land, 
and such claim and possession cannot be the ground of any doubt 
of the title, the sale is not maintenance : as where the possession 
is under a mere quitclaim from a naked possessor or mere occu- 
pant, not claiming any title :(/?) 

Nor is a sale and conveyance by a vendor, not knowing of there 
being an adverse possession :* 

Nor is a conveyance by a trustee to the party for whom he is trus- 
tee, of land which the trustee, as such, had agreed to convey to 
the occupant of the land, on payment of a certain amount, which 
is not, at the time of the conveyance, paid:' 

Nor is the grant of a tract of land, part of which is adversely occu- 
pied, the agreement being in good faith and not for the purpose of 
transferring the interest in a suit. (9) 

Nor is it maintenance where an occupant under a contract to pur- 
chase, pays the price and takes the conveyance, after a bill in 
chancery is filed against the vendor to avoid his title for fraud, to 
which bill the occupant is not a party, and the occupant has no 
notice of fraud by the vendor :* 

Nor where a sale and conveyance is made of land to which the 
vendor knows he has no right or title, where he supposes on any 
reasonable ground that no one else is in possession or has any 
right on which he will make any claim to it :(r) 

Nor where one in possession purchases the rights of others for the 
purpose of establishing his title :* 



» Lane r. Shears, 1 Wend. 433. 

■ Swett V. Poor, 11 Mass. R. 549 ; Hassenfrats 

V. KeWy, 13 Johns. R. 466 ; and see 9 Johns. 

R. 55 J Preston v. Hunt, 7 Wend. 53 j and see 



6 Greenl. R. 363. 
' Jackson v. Johnson, 5 Cowen, 74. 

* Parks V. Jackson, 11 Wend. 442. 

* Wilcox V. Calloway, 1 Wash. 38, 



(p) Jackson v. Hill, 5 Wend. 532 ; Jackson r. Collins, 3 Cowen, 89. The reason of the 
doctrine of this case seems to be, that there is in fact no transfer of the interest in a suit 
The case seems to be rather a limitation of the doctrine of maintenance. 

(9) Van Dyck v. Van Beuren, 1 Johns. 345. That is, if, from the proportional value of the 
part in dispute or other circumstance, it appears that the object of the parties was a fair and 
legal transaction and not the transfer of the interest in a suit, it is not maintenance. 

(r) Etheridge v, Cromwell, 8 Wend. 629. It was a grant of what the grantor alleged that 
he supposed to be a gore or strip between different townships, not belonging to any private 
proprietor, and which the state might never claim. That is, a sale of what the vendor sup- 
poses to be derelict, is not maintenance. But in the same case as the land, being wild and 
uninclosed, was in fact owned by and in possession of a private proprietor, the sale was held 
to be void. (See also Le Roy v, Veeden, 1 Johns. Cas. 49 ; 1 Caines's Cas. in Error, iii. 2 id. 
175.) The sale of land by one of the parties to a pending suit respecting the titie, is void in 
respect to the other party to the suit, and all the world is presumed to have notice of the suit ; 
but the purchase, thouffh void in respect to the other party, may still, if made in good faith, 
not be maintenance. (Jackson v. Andrews, 7 Wend. 152 ; Murray v. Ballou, 1 Johns. Ch. R> 
573.) 
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Nor is a devise or the acceptance of a devise of land held adversely 

to the devisor, maintenance :* 
Nor is a sale, purchase or conveyance under an order of court or 

process of law or judicial proceedings.' 

24. The party selling a thing is presumed to know of there being 
an adverse possession, if there be such.^ 

25. Whoever is guilty of common barratry or of being a common 
barrator, to wit, stirring up three or more suits, or bringing in the 
names of others three or more suits, for the purpose in either case of 
persecution, oppression or extortion, shall be punished hy(s) 



As the bringing of three suits on demands which might be joined in 
one, where the suits are multiplied merely for the purpose of per- 
secution or oppression. (/) 

Or the exciting of prosecutions by a justice of the peace, for the pur- 
pose of obtaining illegal fees for suppressing them.'* 

Or the bringing of a suit in the name of a fictitious plaintiff, or in the 
name of another wilhout his consent, for the purpose of persecut- 
ing or oppressing defendants, or extorting fees from them, or sub- 
jecting them to extraordinary costs.* 

26. Whoever is guilty of contempt of any judicial court, whether 



* May V. Slaughter, 3 Marsh. Kent. 509. 

* Tuttle V. Jackson, 6 Wend. 224 ; Jackson v. 

Anderson, 4 Wend. 474 ; Saunders v. Groves, 
2 J. J. Marsh. Kentucky R. 407 ; Frizzle v. 
Veach, 1 Dana, Kentucky R. 211 j Dubois t;. 
Marshall, 3 Dana, 336. 



3 Etheridge v. Cromwell, 8 Wend. 629 j Hassen- 
frats V. Kelly, 13 Johns. 466 ; Lane v. Shears, 
1 Wend. 433. 

* Chitty's C. 1 Bailey, 379. 

« Deac. 131. 



(#) Three suits at least are requisite to constitute common barratry. (Curtis's C. (1797,) 6 
Dan. Abr. 736; M'CuUoch's C. 15 Mass. R. 227.) 

It is laid down, that bringing suits in one's own name, for whatever purpose and to what- 
ever number, is not common oarratry. (Com. Dig. Barratry, B. ; 6 Dane's Abr. 736.) This 
doctrine has, however, been questioned. (Russ. 280, Am. Ed. 1824; Deac. 130; 2 Hawk. 
c. 81, S.3, 7th Ed.) It is adopted in the above section. 

Barratry is said not to be limited to bringing suits, but to extend to "all kinds of distur- 
bances of the peace and the spreading of false rumors and calumnies, whereby discord and 
disquiet may grow among neighbors." (Deac. 130, who cites Co. Liu 368; 8 Co. 36; 2 Hawk, 
c. 81, 8. 2, 7th Ed.) But this is supposed not to be a part of our common law. 

(i) JVrCulloch's C. 15 Mass. R. 227. This case was held not to be barratry because there 
was no oppression in bringing three justices suits instead of one at the common pleas, the 
costs of the three being not more than those of the one. 
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by open resistance to the process, order or proceedings thereof, or of 
any judge or justice thereof in the lawful exercise of his judicial 
functions or authority ; or by insulting, contemptuous, contumelious 
or disorderly language, behavior or act, or wilful disturbance or a 
breach of the peace, in presence or hearing thereof, while in session ; 
or by wilful disobedience to or neglect of its lawful order, rule, man- 
date or requisition, where such disobedience is contemptuous or con- 
tumelious, or tends to a perversion of justice, or is an obstruction to 
the proceedings of the court, or the administration of justice, or to 
the execution of any judgment, decree, order or process, made or 
issued by any court in pursuance of law ; or by the offence of em- 
bracery during the session of the court ; shall be punished by' 



As rescuing any one under commitment by order, or under a de- 
cree, judgment or sentence of a court.* 
Escape from arrest, made on the order of a court.' 
Aiding in an escape from arrest on criminal process, made on the 

order of a court. 
Assisting or giving notice to a party to avoid process.* 
Abusive, insulting, reproachful or contemptuous words spoken of a 
court or a judge thereof, openly, in its presence or hearing, while 
in session.* 
Abusive, insulting, reproachful or contemptuous words spoken to a 
judge on the near approach of the sitting of the court, in reference 
to a suit pending or to be brought therein.* 
Giving one the lie in the presence and hearing of the court.^ 
Assaulting or menacing violence to any one in presence of a court* 
Assaulting or threatening to assault a plaintiff for suing, or counsel 
for being employed in a pending suit, a juror for giving a verdict, 
or a jailer for lawfully keeping a prisoner in custody.(w) 
Disturbing the proceedings of a court by convening or continuing a 



» 4 BI. Com. 283 ; Deac. 297. 

»Deac. 79. 

3 1 Ld. Raym. 396. 

« 2 Hawk. c. 21, s. 4, 7th Ed. cited Deac. 300. 

* Revel's C. 1 Str. 420 ; 3 SaUc. 33 ; Davidson \s 



C. 4 B. & A. 329. 
« Dandridge's C. 2 Virg. Gas. 408. 
' 1 Lew. 107 ; 1 Keb. 558 ; 1 Hawk. c. 21. s. 9. 

7th Ed. cited Deac. 300. 
» 1 Hawk. c. 21, s. 14, 7th Ed. 



(u) 1 Hawk. c. 21, s. 14, 7th Ed., cited Deac. 300. The proposition is laid down in respect 
to a defendant or party concerned, but seems to be applicable to any one. 
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body of militia in its immediate vicinity, where the offender has 
notice thereof.* 

Disturbing the proceedings of a court by riotous noise and tumult in 
its vicinity.' 

Gross fraud or corruption, or abuse of process, by a counsellor or 
attorney.^ 

Falsehood or deception by counsel in conducting a cause, tending to 
impose upon the court.* 

Subscribing the name of a soUcitor to a bill in chancery, falsely, 
without his authority or consent. (i?) 

Wilfully refusing or neglecting to return to the files of a court, pa- 
pers taken therefrom.* 

Abuse of the process of law, or any act of oppression, extortion, 
collusion with a party, or flagrant neglect of official duty, or abuse 
of his official authority, power or functions, by a sh^iff, coroner, 
constable, or other officer of a court.* 

Committing the offence of maintenance in face of the court. ^ 

Wilfully preventing or attempting to persuade or otherwise prevent 
a witness from giving his testimony in a case in w^iich he is sub- 
ject to be legally required to testify." 

Refusal by a witness to answer questions.* 

Publishing libels or malicious invectives against a court or jury 
thereof, while the court is in session, or on an approach of its 
session, tending to bring such court or jury, or the administration 
of justice in such court, into ridicule, contempt, discredit or odium.'° 

Publishing animadversions on the evidence or proceedings in a 
pending trial, tending to prejudice the public respecting the same, 
and to obstruct or pervert the administration of justice." 

Knowingly publishing an unfair report of the proceedings of a court, 
tending to bring the court or jury or administration of justice into 
ridicule, contempt, discredit or odium.** 

alters C.Wright, 421 ; GofT's C.Wright, 78. » Stuart's C. 2 Virg. Cas. 320. 

9 Lott V. Barrel, 2 Rep. Const. Court, 167. 
»o White's C. 1 Camp. 359 ; Watson's C. 2 T. R. 
190 ; Hollingsworth v. Duane, Wallace, 77, 
102 J Bronson'sC. 12 Johns. 460. 
" Oswald's C. 1 Dallas, 319 j and see Passmore's 
C. 3 Yates, 438. 

BUI. 843, cites 2 Inst, and Hawk, j Butter- j '« 4 Bl. Com. 286 ; 2 Hawk. c. 22, s. 33, 34, 36, 
jrth V. Stagg, 2 Johns. Cas. 291. ' 8th Ed. 



lan's C. 2 Virginia Cas. 320. 

lawk. c. 22, s, 16, 39, 8th Ed. cited Deac 

'8. 

ac. 846. 

rker r. Wilford, Kirby, 235. 

M. Com. 284 ; 2 Hawk. c. 22, s. 3. 



Yates r. Lansing, 9 Johns. 395 ; J. V. N. Yates's C. 4 Johns. 317 ; Yates r. People, 6 
8. R. 317. The bill was signed in the name of a solicitor in the case 9 Johns. R. by a 
er in chancery, but it would seem to be equally a contempt in any other person. The 
be a contempt, should be done falsely ; that is, not by mistake as to having the author- 
r consent of the solicitor. 
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Publishing the proceedings of a court pending a trial, in wilful coa- 
travention of the special order of the court/ 

Refusing obedience to a writ of habeas corpus.' 

Wilful neglect by an officer of a court to return a writ according to 
its requisition.' 

Breach of an injunction.* 

An inferior court's continuing to proceed in a matter, after notice 
that further proceeding is by law suspended or superceded, by 
prohibition, certiorari, appeal, writ of error, or supercedeas.^ 

Refusal or wilful neglect, by an inferior court, to obey a legal man- 
damus or order of a superior court.* 

Gross neglect by referees, acting as such under a rule of court, to 
report.^ 

Wilful neglect of a juryman to appear when summoned; or his 
refusing to be sworn, or refusing to give a verdict, or his taking 
refreshment after a cause is given to the jury, and before verdict, 
without permission of the court.® 

Wilful neglect of a witness to appear when duly summoned, or his 
refusing to be sworn, having no legal exemption from being so; 
or his refusing to answer, or his prevaricating or answering eva- 
sively, when examined.* 

Wilful disobedience to the summons of any justice of the peace, or 
other officer or person authorized by law to issue the summons, 
to appear at any court as a witness or otherwise, the contempt in 
such case being such to such court. (ir) 

Words abusive of a court spoken out of court, to persons not mem- 
bers thereof, and not tending to resistance or obstruction to, or 
disturbance or perversion of its proceedings, are not subject to 
punishment as contempts :*® 

Nor are abusive words spoken to a judge or magistrate not in ses- 



' Clement's C. 4 B. & A. 218. 

2 Falkcnliam's C. Bl. R. 269, cited Deac. 300. 

3 Deac. 79 ; The Mayor of Coventry's C. 2 Salk. 

430. 

* Gates V. M'Daniel, 3 Porter's R. 350 ; 1 

Breese, 191. 

* 4 Bl. Cora. 483 ; 2 Hawk. c. 22, s. 2, 25, &c. 

7ih Ed. cited Deac. 298 : Noel's C. Charlt. 
R. 43; Caldwell's C. Free. Dec. 400, Ex 
parte, Carnochan Charlt. R. 315; Patchin v. 
Mayor, &c. of Brooklyn, 13 Wend. 062. 
« People V. Judges of Washington, 2 Caines, 97. 



7 Thompson v. Parker, 3 Johns. 260 ; Comber- 

land r. North Yarmouth, 4 Grcenl. 459; ^^ 
see Yates v. Russell, 17 Johns. R. 461. 

8 2 Hawk. c. 22, s. 13, &c. 8Ui Ed., cited Deac. 

299; 4B1. Com. 284. 

9 Lord Preston's C. 1 Salk. 278, cited Deac. 299, 

who refused to answer before the grand jury; 
and see Stambury r. Marks, 2 Dall. 213 ; ^ 
U. S. V. Coolidge, 2 Gall. R. 364. 
»^ Weltje's C. 2 Camp. 142; Wrighton's C - 
Salk. 698 ; Peacock's C. 2 Str. 1157. 



(w) This instance is not given in the books, but the rule seems to result directly from th« 
circumstance that Uie justice is authorized to issue the summons, instead of the court U> 
which the witness is summoned. 
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sion as such, in respect to his judicial character or conduct, hav- 
ing no reference or application to, or bearing upon, or tendency 
to affect any pending or posterior suit or proceedings:* 

Nor are acts of officers of the law, which are merely prejudicial to 
the private rights of individuals, for which they have an adequate 
remedy by action, and which do not tend to affect the administra- 
tion of justice ; as neglect by a constable to return an execution 
and pay over the money collected on the same, no special order, 
authorized by law, having been made by the coiut in the mat- 
ter : {x) 

Nor acts or words not tending in any way to affect the administra- 
tion of justice, and only having respect to a judge or magistrate 
acting merely ministerially and not judicially. (y) 

27. P. Every judicial tribunal, acting as such, and every magis- 
trate acting by authority of law in a judicial capacity, may punish 
contempts by summary proceeding, viz. : 

2P. The supreme court by 



3^. The court of common pleas and municipal court of Boston, or 
any court of probate, by^ 



4^. Any justice of the peace or other magistrate acting in a judi- 
cial capacity, in pursuance of authority given by law, by(z) 



28. In case of a punishment for a contempt being summarily in- 
flicted by the court or magistrate, in respect to whom the same is 

> Richmond v. Dayton, 10 Johns. 393. ' Rev. Stat. c. 83, s. 10. 

(x) State V. Applegate, 2 M'Cord, 110. The case relates merely to an execution issued 
by a justice of the peace. The above exposition is given as being the principle of the case. 

(y) Fitler v. Probasco, 2 Browne, 137. The case refers merely to a justice of the peace, 
but seems applicable to any judge. 

(z) A justice of the peace may punish for contempt in his presence, when in session as 
such. (Loning V. Bentham, 2 Bay, 1, 8 ; State v. Johnson, 2 Bay, 385 ; 2M'Cord,110; Hol- 
lingBWorth«.Dnane, Wallace, 77; and see 13 Serj. & R. 175 ; Rev. Sttt c.85,s.33.) 
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Sbctioh 1. Receiving a bribe. 

2. Wilfully deciding contrary to law and justice. 

3. Befdsing to discharge daty. 

1. Any executive, legislative, judicial or civil officer, or any master 
in chancery, or any person acting or summoned as a juror ; or any 
commissioner, committee-man, appraiser, assessor, arbitrator, referee 
or umpire, appointed by authority of law ; or any arbitrator, referee 
or umpire chosen or appointed by agreement of parties, who cor- 
ruptly accepts any gift, gratuity, beneficial service or act, or promise 
of either, under or in pursuance of, or as an inducement to, an agree- 
ment or understanding, express or implied, that he shall, in the 
exercise and discharge of any function in his capacity as aforesaid, 
nominate, appoint, determine, vote or act in any particular manner, 
in any cause, question, proceeding or matter, coming within or 
appertaining wholly or partly to his jurisdiction or function, duty, 
powers or authority, shall, where no other punishment is expressly 
provided by statute for the particular case, be punished by(a) 



2. Whatever judge, magistrate, master in chancery, arbitrator or 
referee wilfully and, through fear, favor or otherwise, maliciously or 
fraudulently adjudges, decrees, awards or determines, contrary to 
law, justice and right, any matter, subject, by-law or agreement of 

(a) Rev. Stat c. 128, s. 9, 11. Selling an office is within this section, and it is also an 
offence at common law. (2 Chit Or. L. 236.) 

Provisions are made for particular abuses and neglects in the parts of the Revised Statutes 
prior to that devoted to criminal law, as for the case of a magistrate or minister Joining in 
marriage a female, under eighteen years of age, without the consent of the parent or guar£an. 
(Rev. Stat c. 75, s. 15.) It is proposed to leave these provisions in force. 



2 OFFICIAL MISDEMEANORS. 

parties to his adjudication, decree, award or determination, as such 
judge, magistrate, master, arbitrator or referee, to the loss, damage 
or injury of a party, shall be punished by(6) 



3. Whatever public officer shall wilfully refuse or neglect to per- 
form any duty, discharge any trust, or do any act expressly and 
peremptorily enjoined upon him or required of him by any statute, 
shall, where no other punishment is expressly provided by law for 
the case, be punished hy(c) 



(6) By the English law, the judges of the superior courts are punishable for misdemeanore 
m office by impeachment. (Deac. 683.) By our constitution, the punishment of any public 
officer, under an impeachment, extends only to dismissal from office and disqualification for 
office, but the constitution further provides, that the public officer shall be further liable to 
indictment, and punishment ** according to the law of the land.** (Const Mass. c. 1, s. 2, a.8.) 
This law of the land has hitherto been the common law. According to that law, ** although 
« judge is not answerable for an erroneous judgment, yet he is punisluible for a wilful offence 
against the duty of his situation." (1 Deac. 683 ; 12 Co. Rep. 24 ; Vaughan, 138.) The above 
section, as also the above passage fh>m Mr. Deacon's Digest, relate to matters of which i 
judge or magistrate has jurisdiction. (1 Deac G84 ; 1 Hawk. c. 28, s. 4, 5, 7th Ed.) 

It is even said, that " where a judge, having jurisdiction, ignoranUy condemns a man to 
death for felony, when the offence is not felony, although the sentence be not in fact exe- 
cuted, yet it is a hi^h misprision, for which the judge m&y be punished by fine and imprison- 
ment" (2 Deac. 684 ; Jenk. Cont 162 ; Bro. Judges, pi. 33.) But such a fiiult seems to be i 
proper subject of consideration and decision under an impeachment 

The liability of justices of the peace to prosecution for misdemeanors in office, is very folly 
laid down in the books of the common law. (1 Deac. 721 ; Cromp. 7 ; 2 Atk. 2 ; 1 T. R. 692; 
Barron's C. 3 B. & A. 432 ; Young's C. 1 Burr, 556 ; Pahner's C. 2 Burr, 1162 ; Bishok'aC. 5 
B. & A. 612 ; Skin. 123 ; Herries's C. 13 East, 270 ; Harwood's C. 2 Str. 1181 ; 3 Bun, 1716, 
1786 ; Cox's C. 2 Burr, 785 ; 2 Hawk. c. 13, s. 20, 7th Ed ; 8 East, 113 ; Skinner's C. Loffl,55.) 

By the common law and by the English Stat 24 G. 2, c. 44, justices of the peace are liable 
in certain cases in a civil action to a party aggrieved. Such liability does not come within 
the limits of the criminal code. 

It does not appear distinctly what difference there is, or whether there is any difierence, in 
the nature and criminality of an official misdemeanor, in his judicial capacity, in a justice of 
the peace and any other magistrate or judge. There does not seem to be any ground for 
difference as to any act being or not being a misdemeanor in one or the other case. 

(c) By the New York Rev. Stat v. 2, p. 696, P. iv. c. 1, 1 6, s. 38, the punishment is im- 
prisonment in the county jail not over one year, or fine not over $250, or both. 
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1. Forgery is the making of a false writing, purporting to be that 
of another, with the intent that any person shall be thereby deceived 
and that any person be th(;reby defrauded or prejudiced, the same 
being a deceptive resemblance of the form and the manner of execu- 
tion requisite to give validity, credit or effect to a true and genuine 
writing of like purport, and the same being such that others might 
1 
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be thereby deceived, and such that if it were received and credit or 
effect were given to it, as true and genuine, it would tend to and 
might defraud another, or might prejudice another in person, prop- 
erty, rights or interests; and such writing, so made, is a forged 
writing, (a) 

2. A writing, within the meaning of the preceding section, compre- 
hends manuscript, print, inscriptions, and other methods of indicating, 
in or upon some material substance, words, propositions, sense or 
meaning, by alphabetical characters, by figures, marks or signs, the 
substance on or in which the same is made being such as to admit of 
the writing being uttered, transferred, or produced in evidence, and 
received and accredited, as being the writing of the party whose 
the same purports to be. (6) 

(a) Mr. Hammond, (Project of a Code of Forgery, 1826, p. 7, 8.21, &c.) gives the followiiig 
definitions of forgery, viz. By Mr. Justice Blackstone : ** The fraudulent making or altera- 
tion of a writing, to the prejudice of another's right." (4 Com. 247.) Mr. Justice Boiler: 
" The making a false instrument with intent to deceive." (Rex v. Coogan, East, P. C. c. 19, 
8. 43.) Mr. Baron Eyre : " The false making of an instrument, which purports on the face of 
it to be good and valid for the purposes for which it was created, with a design to defraud." 
(Rex V. Jones, Leach, 366.) Mr. East : " A false making, malo animo, of any written instru- 
ment, for the purpose of fraud and deceit" (E^t, P. C. c. 19, s. 1.) 

Mr. Hammond's own definition, (p. 8,) is, '* Fraudulently investing any writing with a fic- 
titious character." 

The British Commissioners on the Criminal Law, (5 Rep. p. 69,) say : " Forgery coDsiitB 
in the false and fraudulent making of an instrument wiUi intent to prejudice public or [^vate 
right" 

Forgery is defined by Mr. Livingston to be, where ^' the false instrwnint, if genuine, would 
have created, increased, defeated, discharged or diminished any pecuniary obligation, or trufl- 
ferred or in any manner affected any property whatever." (Livingston, Cod. a. 286, p. 409.) 

(6) No general definition or description can be given of the subjects of forgery which may 
not comprehend many things which are not the subjects of forgery, because they are not of 
a kind to be falsely and fraudulently made and falsely and fraudulently uttered. Whether 
the description be broad or narrow, still the enumerated subjects may be simulated or imi- 
tated and the resemblance uttered without thereby committing forgery ; that is, where it is 
honestly done, and not falsely and fraudulently. There seems, therefore, to be no more dan- 




record ; 2, a certificate, return or attestation of any (clerk of a court, public register, notaiy 
public, justice of the peace, town clerk, or any other) public oflScer, in relation to any matter 
wherein such return, certificate or attestation may be received as legal proof; 3, any chaxter; 
4, deed ; 5, will or testament ; 6, bond or writing obligatory ; 7, letter of attorney ; 8, policy 
of insurance: 9, bill of lading; 10, bill of exchange, promissory note; 11, any order, acqiut- 
tance or discharge for money or other property ; 12, an acceptance of a bill of exchange; 13, 
any endorsement or assicrnment of a bill of exchange or promissory note for the payment of 
money; 14, an accountable receipt for money, goods or other property ; and, 15, (by 8. 3,) a 
note, certificate or bill of credit, issued by the treasurer of the Commonwealth, or by any 
commissioner or other officer authorized to issue the same for any debt of the Conmionwealth ; 
16, (by 8. 4,) a bank bill or note payable to bearer or order, issued by any incorporated bank- 
ing company in this State, or payable therein, at the office of any banking company incofpo- 
rated by any law of the United States. 
It will readily be seen, that many things which may be the subjects of forgery do not come 



FORGERY. 



As the making of the initials of one's name as his signature to a re- 
ceipt.* The making of a mark for another's signature.' The 
stamping of a signatare.'(c) 



» Barton's C. Moody, 141 j Boardman's C. 2 

Lewin, 181. 
• IHinn's C. East, P. C. 962. This is doubtful 

in the Scotch law. Burnett, 179 ,• 1 Hume, 



141 J Alison, Princip. 379. 
3 Rex V. Collicott, Leach, 1048 j 4 Taunt. 300 ; 
R. & R. 212. 



within this enumeration. Fabricated depositions and affidavits, for instance, provided they 
are duly certified, or a fabricated deposition or affidavit, together with a fabricated return of 
a conmiissioner who has been duly appointed by the court, not being a public officer ; fabri- 
cated petitions ; fabricated private records, as those of a corporation ; fabricated charges in 
books of account, and innumerable other fabricated writings, do not come within the statute 
enumeration, the fabrication of which, when deceitfully and fraudulently or prejudicially 
made, appear to have all the essential qualities and characteristics of forgery, and to come 
plainly within the mischiefs of that crime. Such fabrications would no doubt come within 
the comprehensive class of misdemeanors at common law. But as these and a thousand other 
forms ot falsely stamping the authority or responsibility of another person upon a writing, in 
such manner that it may be offisred and accredited as his act, and others thereby be deceived 
and defrauded or prejudiced, are of the same essential character as forgery, they seem prop- 
erly to belong to the same class. 

The intention accordingly is, to comprehend misdemeanors of this description in the pro- 
visions of the present chapter. The description of the subject of the falsification must there- 
fore be ver^ broad ; but the characteristics of the crime, viz. deceit and falsity, and fraudulent 
or prejudicial intent, are the same as those of forgery at common law and by statute. 

The British Commissioners on the Criminal Law, (5th Rep. p. 69, a. 2,) having first defined 
the subject of forgery to be an instntmeni, proceed to define instrument to comprehend 
" any written instniment, and any character, figure, impression, device, or other visible mark 
of distinction, (whether it be made on the material or in the substance thereof,) and also any 
type, die, stamp, plate or other instrument for making upon any material whatsoever any mark 
or impression used as a mean for authenticating the truth or genuineness of any fact or thing 
whatsoever." This description of the subjects of forgery is broader than that above pro- 
posed, for it comprehends the tools and instruments of forgeir, in a much wider sense and 
tree of the qualifications and conditions in the above proposed definitions. 2. So the expres- 
sions ^ impression^ device, visible mark of distindiorif^ not being subject to the qualifications 
and conditions introduced into the above definition, viz. that the subject should be such that 
others may be thereby deceived and prejudiced, and such that it may be transferred, passed or 
offered or exhibited, make tlie definitions broader tlian those above proposed. Those condi- 
tions and qualifications appear in the subsequent articles in the same report, however, so that 
the wider description of subjects than that above proposed does not arise from a different view 
of the law, but is rather a difference in the manner of presenting it The definitions of for- 
{^ry and its subjects, by those commissioners, show clearly that they had the same notion as 
18 above expressed, in regard to a comprehensive description of the subjects of forgery. 

Though such a comprehensive description of the subjects of forgery should include some 
cases of obtaining money, goods or other property by false pretences or tokens, this does not 
seem to be any objection to it Many crimes are not exclusive of each other, and no defini- 
tion can possibly be given of one class which will not include some forms of the other. 
For^ry is, in its character and essence, a false pretence and a false token, and is distin- 
goished from other false pretences and false tokens by Uic characteristics and qualifications 
and conditions of this particular form of false pretence or token. But though the definition of 
the two crimes include, in some instances, the same thing, so that the same act may be indict- 
able and punishable under either class, no practical inconvenience or injustice will result 
Where there is a considerable difference in the punishment, it merely gives the guilty party 
the chance of getting off* with the lighter one ; that is, supposing the essential distinguishing 
character of the fifraver crime is preserved in describing tlie class to which it belongs ; and 
the aim of legislation and jurisprudence is scrupulously thus to circumscribe the graver class. 
In our law, as it exists at present, these two classes of misdemeanor coincide with each other 
in the manner above described, and experience has not shown any practical injustice or in- 
convenience to result from this circumstance. 

(e) Mr. Hammond, (Project of the Criminal Code of Forgery, 1826, p. 7, s. 18,) says, '^The 
qaestion still remains whether seals, or rather l^eir impressions, with other similar subjects, 
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S. The making a writing comprehends not only the making of the 
whole thereof, but also the making, altering or adding any material 
part.^ 

As the adding of the words '' per order" over the signature to a bill 
of sale, importing that the goods described in the bill are to be 
charged to a third person by his order.' 

Or the altering of a name by the changing of a letter.* 

The changing of the date of an accepted bill of exchange, so as to 
shorten the period of payment/ 

The alteration of a figure so as to increase the penalty of a bond.* 

Extracting part of a writing by chemical process.* 

The extracting of the word "one," before the word "pound," in a 
one-pound note, and inserting ** ten." ^ 

The substitution of a general endorsement of a bill of exchange for 
a special one." 

The altering of a deed conveying a life estate, so as to make it a 
deed purporting to convey an estate in fee.* 

The substituting a different banker's as the place of payment of a 
note, and thereby giving it an additional credit.*® 

Or the connecting together parts of several bank-notes or other gen- 
uine writings, in such manner as to make an additional bank-note 
or other writing." 

4. Though a writing contain any false recital, statement or impli- 
cation of any fact, it is not forgery unless it be false in its allcgatum 
or purport of the party by whom it was made. 

As where a party signs a writing as agent of or empowered by an- 
other, when he is in fact not such agent or so empowered ; it ii 
not such a falsity as is requisite to forgery. ((f) 



» East, P. C. c. 19, s. 4, v. 2, p. 855, & s. 1, 
p. 853. 

• Com'th ». Ladd, 15 Mass. R. 527. 
» 3 Inst. 169 ; 1 Hawk. c. 51, s. 42. 
« Master v. Miller, 4 T. R. 320. 

• Elsworth's C. East, P. C. 986; Blake v. Allen, 

Moore, 619. 
•Big's C. 3 P. W. 419 J S. C. Str. 18; and 



see Post's C. R. & R. 101. 

7 Post's C. R. & R 101. 

8 Birket's C. R. & R. 251. 

» Kinder's C. East, P. C. 855. 
w Rex V. Treble, Leach, 1040 ; 2 Tftnnt. 81 

R. & R. 164. 
" Rev. Stat. c. 127, 8. 12 ; Stevens's C. 

Mass. R. 34. 
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are upon a similar footing with writingfs ; and, in all probability, it will be found that (bay 
are." The proposed definitions are framed to include seals, which, by their character anfl 
form, designate persons or corporations, and these are the seals intended by Mr. Hammond. 

{d) In Rex o. Maddocks, Russ. 1626, the question was debated but not decided, whether 
mch a writing was a forgery. But Ae case varies essentially iram fatgerjf though iiaiT 
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Nor is it, where a party uses a false name in a writing, without 
anjr intent to signify that it is the writing of another.' 

6, An intent to deceive is essential to forgery, but it is not essen- 
tial that any one should in fact be thereby deceived.^ 

The making of a writing through mislake of one's authority, with- 
out any intention to deceive and defraud others, is not a forgery. 

As where one of the obligees undertakes, in his own name and in 
the names of his co-obligees, to assign the entire interest and 
rights of himself and his co-obligees in a contract or obligation, 
imder the mistaken notion that he has authority to make such an 
assignment.' 

6. Where a writing made falsely as being that of another, and 
with intent to deceive and defraud, has a direct tendency to defraud 
any person or prejudice any person, it is a forgery, notwithstanding 
the intention of the party making or uttering the same, to prevent 
any loss or prejudice to any person therefrom, or to make indemnity 
for such loss or prejudice.^ 

7. In order to constitute forgery, the writing must, as made or al- 
tered, purport to be the writing of another party than the person 
making or altering the same ;(6) except in the cases of an alteration 



" Peacock's C. R. & R. 278. 

• East, P. C. 854 ; Rex v. Ward, 2 Ld. Raym. 

1466 ; Ham. 137, s. — j Arnold v. Cost, 3 

GiU &: Johns. 219. 
9 Pennsylvania v. Misner, Addis. 44. 



* Shepherd's C. Ross. & Ry. 169 ; Hale's C. 8 
0. & P. 274; Forbes's 0. 7 C. & P. 224; 
James's C. 7 C. & P. 553; Hill's C. 8 C. & 
P. 274. 



be a false pretence, for genuine writings may contain assertions of false facts. The writing 
ii true, as to tlie party signing it, viz. Uie agent, but is false as to the fact of his authority. 
If he ftlsely makes a power of attorney to this effect, this is a forgery ; but his mere asser- 
tion that he has such a power is not so. 

Mr. Hammond, (Project of Crim. Code of Forgery, 1826, n. lf>7, number 566,) says, it is 
enough that the writing is false ** in any one circumstance or which the instrument is made 
Qp." This is ambiguous. If it mean thai the statement of a false fact in a writing is suf- 
ficient to constitute fbrgery, it is plainly incorrect The only falsehood shown by the cases 
to constitute forgery, is in respect to some person on whom the obligation of the instiument 
it purported to rest, or its authority or credit depends. Thus the altering of the name of the 
bankers where a draA is payable, by substituting that of a solvent for that of an insolvent 
house, was held to be forgery, because it gave a false credit to the instrument. But the kind 
and description of falsehood requisite to forgery is not so well defined by the common law 
that it may be safely made the subject of exposition further than to say, tliat the mere state- 
ment of a false fact is not, of itself, enough to constitute forgery, but that it must be a false 
fkct whereby currency or credit may be given, or authority, obligation, authenticity or validity 
may be imparted. 

(e) This is an essential characteristic of forgery. Sir Edward Coke says, that forgery " is 
pmerly taken when the act is done in the name of another person.** 
A number of English caaoa, however, and among them somo cited by Coke, maintain a 
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by the maker of a writing, in which others have a property or direct 
interest. It is not necessary, in order to constitute the offence, that 
there should really be any such other person or party as the writing 
purports.^ 

As a fabricated protection, , purporting to be in the name of a mem- 
ber of parliament, there being no member of such name.' 

Or a fabricated power of attorney, purporting to be that of a daugh- 
ter and administratrix of a person deceased, there being no such 
daughter or administratrix.^ 

Or a bill of exchange drawn in a fictitious name.* 

Or a fraudulently fabricated bank-note, purporting to be that of a 
corporation, the charter of which has expired.* 

8. To constitute forgery, the false writing need not be an exact 
resemblance of the genuine one for which it is intended to be uttered; 
it is sufficient that it might pass for such genuine one with persons 
not skilled in or having knowledge of the genuine writings simu- 
lated, though a person skilled in such genuine writings would not be 
liable to be thereby deceived.^(/) But a fabricated writing, being 



» Com'th V. Boynton, 2 Mass. R. 77j 2 Russ. 
on Or. 328, n. j Dunn's C. Leach, 57 ; East, 
P. C. c. 19, s. 50; Peacock's C. Russ. Ac 
Ry. 278 ; 6 Ev. St. Tr. 93 ; Hadfield's C. 
1803; Shepherd's C. East, P. C. 967; Fran- 
cis's C. R. & R. 209 ; Tail's C. East, P. C. 
959; Marshall's C. R. Ac R. 75 ; Hough's 
C. R. Ac R. 120 ; Taylors C. East, P. C. 960 ; 
Alison's Prin. Crim. Law of Scotland, p. 374 ; 
Rex. V. Lewis, Post. 116; Rex o. BoUand, 
Leach, 83; Rex v. Wilks, East, P. C. c. 19, 
s. 46 ; Rex v. Lockett, East, P. C. c. 19, s. 37, 
p. 940; Rev. Stat. Mass. c. 127, s. 13; 2 
Mass. R. 77 ; White v. Com'th, 4 Bin. R. 418. 

•Dakens's C. 1 Sid. 142, cited East, C. L. 



c. 19, s. 43. 

» Ann Lewis's C. Post. 116., cited East, P. C. e. 
19, s. 46. 

* Wilkes's C. East, P. C. c. 19, s. 46. 

» White V. The Com'th, 4 Bin. 418. 

« East, P. C. c. 19, s. 44; Elliot's C. 1 Lesch, 
175 ; Rex V. CoUicott, 2 Leach, 1048 ; S. C 
4 Taunt. 300; S. C. R. Ac R. 212; Beit. 
Thoost, East, P. C. c. 19, s. 44, p. 950; 
Hamm. Project of Crim. Code of Forgayi 
1826, p. 139, number 472; Brit. Coin*n« 
Crim. Law, 5ih Rep. a. 15, p. 71, whodts 
Mur])hy's C. 2 East, P. C. 949 ; SterlinrsC. 
1 Leach, 99 ; Coogan's C. 1 Leach, 449; 
Hawkeswood's C. 1 I.each, 257. 



different doctrine.* He says, that, under statutes 26 H. 6, & 27 H. 6, (1 H. 5, year boota,) 
" it had been held, that, if A make a feofment by deed to B of certain land, and after maketli 
a feofment by deed to C of the same land, with an antedate before the feofment to B, it wua 
forgery. (3 Inst 169.) And to the same effect, see Solway v. Wale, Moor, 655 ; alao, Hawk. 
7th Ed. c. 70, 8. 2; Foster, 117; East, P. C. 855; Russ. 1416; Parker & Brown's C Eiit, 
P. C. 963, which case is doubted by Evans, in his edition of State Trials, v. xii. p. 92, and by 
Starkie, in 2 Stark. Ev. 332-3. See also to the same effect as above, Mead & Young's C 4 
T. R. 2iB ; that where a bill of exchancre came into the hands of one of the same name with 
the payee and he endorsed it, it was forgrerv. The current of authorities is in favor of the 
doctrine stated in the definition. See MarshalPs C. Russ & R. 75; Whiley's C. R. AR* 
90; Francis's C. R. & R. 209; Peacock's C. R. & R. 278; Bontien's C. R.&R.90O; 
Webb's C. R. & R. 405 ; Watt's C. R. & R.436; and Com'th v. Peacock, 6 Cowen, 72. 

(/) If a person intends to make a resemblance of something, and faik in the ezeootion of 
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ich on its face that a person of ordinary intelligence, though not 
dlled in the genuine writing, would readily perceive it not to be 
enuine, is not a forgery. (^) 

9. A writing, which in and of itself, independently of all extrin- 
c or collateral circumstances, would, though it were genuine and 
lade by a person authorized to make the same, according to its pur- 
ort, be obviously invalid, void and of no effect, is not a forgery. 

Invalidity for want of a stamp, or of a party such as the writing 

ich intent by making what is not such a resemblance, it is plain he has not committed for- 
srv, however criminal his intent may have been, for a mere intent is not punishable. 
The books are full of cases of indictment, under statutes, for forgery of instruments, the 
rgery of which is specifically prohibited, in which the defendant is not convicted unless the 
bricated instrument would, if it were genuine, be of the description named in the statute. 
he«e cases are collected by Mr. Hammond, (Proposed Code of Forgery, 1826, p. 44.) The 
Ktiines of these cases are not material to our present purpose. Beyond the range of these 
ttutes, the subject of forgery is taken up by the common law, whereby the deceitful, false 
id fraudulent fabrication and use of all sorts of writings is denounced and punished as crim- 
aL The descriptions or denominations of the subjects of the forgery in the statutes are, 
lerefore, material principally in relation to the degree of punishment and the phraseology of 
» indictment The doctrine on the question of the degree of resemblance requisite to consti- 
ite a forgery is to be sought for in the common law, and this doctrine is, that the fabrication 
sing " likely to deceive me eye of a common observer," or ** having an aptitude to deceive," 
aumcient (Collicott's C. infra.) In the case of the forgery of a signature of the name of 
ly one, for instance, it has never been objected that such a fabrication is the less a forgery 
1 account of the imitation of a party's hand-writing being clumsily done ; since the mere 
le of the proper alphabetical or other characters, used by the party himself whose hand- 
nting is counterfeited, might deceive those not skilled in his hand-writing, though the man- 
yr and style of forming the characters were quite unlike those of the genuine signature. So 
le fabricated instrument may be materially different from the genuine one, and yet the fab- 
sation be a forgery under a statutory provision. Thus a fabricated bank-note, in which the 
Old " pounds," after " fifly," was omitted in the body of the note, was held to be a forgery, 
I the amount of the note was marked in figures in the margin. (Elliott's C. East, P. C. c. 19, 
44, v. % p. 951.) So a medicine stamp was held to be a forgery, though the fabricated 
■mp differed materially and obviously from the genuine one. (Collicott's C. Leach, 1048 ; 
Taunt 900 ; R. &. R. 212.) It seems that n^ more precise doctrine can be laid down on 
18 subject than that of the common law, adopted in the above definition. This doctrine is 
[opted by Mr. Hammond, in his Projectof a Code of Forgery, 182G p. 139, and by the Brit- 
li Commissioners, in their 5th Rep. a. 15, p. 73. Nor does any difficulty appear to have 
tcuned in applying it in jurisprudence. Most usually the fact is settled in the particular 
me by the fabricated writing being actually taken by some person as genuine. This cir- 
UDStance has been noted by the judges as settling the question of tlie verisimilitude of the 
Ise writing and its aptitude to deceive. Though this element is wanting in a case, the 
lestion of similitude, or rather of aptitude to deceive, does not seem to be one of any espe- 
al and extraordinary difficulty in general, but, like other questions of fact, whether in crim- 
lal or civil jurisprudence, it is liable to be intricate and perplexing in particular cases. This 
umot be provided a^inst so as to be prevented in all cases. Collicott's C. 2 Leach, 1048; 
Taunt 300; R. & R. 212; cited Brit Com'rs, 5th Rep. p. 71, a. 15; fully stated, Hamm. 
roject of Code of Forgery, p. 130, a. 475, was selling forged medicine stam|» as such, 
bich were materially unlike genuine, but held forgery, because they had an aptitude to de- 
rive. Every person in the community cannot be supposed to be acquainted with the sign- 
anual of every other whose name is offered in the market, or the precise vignettes and 
goriahes in the stamps of every manufacturer. 

{g) See The State r. Jones, 1 Bay. R. 207, where fabricated paper money was signed by 
ro instead of three commissioners. (Lewis's C. Post 116; Moffat's C. 1 Leach, 431; 
hall's C. 9 Cowen, 77a) 
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purports, or for any other circumstance extrinsic to the writing, 
does not prevent the same being a forgery. (A) 

10. It is not requisite that it should appear what person or party 
in particular, or whether the whole or what specific portion of the 
public or of the community was intended to be or might be defrauded 
or prejudiced, if the fabricated writing were accredited as genuine; 
it is sufficient that others, known or unknown, might be defrauded 
or prejudiced.^ 

11. It is sufficient that the false writing be such as, being uttered, 
tends to defraud or prejudice another, though it may not appear tbt 
it would certainly have that eficct.* 

As a bill of exchange or promissory note without stamp, where 
the law requires a stamp in order to its being given in evidence.' 

A fabricated false petition to the legislature for a grant.^ 

Inserting names in an indictment found by the grand jury, not in- 
serted by the grand jury.* 

A false entry in a marriage register.* 



> Arnold v. Cost, 3 Gill. & Johns. 232 j 2 Chit. 
Grim. L. 796, 1026. 

» McKee*s C. Addis. Penn. R. 33. 

' Haweswood's C. East, P. C. c. 19, s. 45 ; Rob- 
erts's C. id. ibid, 1796 j Davis's C. id. ibid j 



Patman's 0. R. & R. 455. 

* Alexander v. Alexander, 9 Wend. 141. 

* Marsh's C. 3 Mood. 66. 
« Dudley's C. 2 Sid. 71. 



(h) Mr. East lays down the doctrine on this subject as follows : ** It is said to be no vur 
material whether a forged instrument be made in such manner as, were it true, it wonld be a 
any validity or not But this I conceive must be understood where the false inetmisent car- 
ries on the face of it the semblance of that for which it is counterfeited, and is not illegtl io 
its very frame." (East, C. L. c. 19, s. 43.) 

Mr. Hammond is strongly of opinion, that the maxim, that every one is presumed to knov 
the law, is not applicable to a case of forgery ; that is to say, the legal invalidity of the wxil* 
ing, supposing it to be genuine, should not prevent its being a forgery. He says: ^'Thv 
doctrine of legal omniscience is a fiction, invented to secure the ends of justice, and most be 
limited in its application by the principle which gave it birth ; still less should it serve u u 
impunity to guilt" (Project of Code of Forgery, 1826, a. 467, p. 137; and see ibid, art 4(ft 
p. 136, and art 489 to 509.) 

There are numerous cases going to show, that a false resemblance, bearing on the fiiceof 
it some defect in the legal requisites to its validity for the purpose purported by the instni- 
ment itself, as, for instance, a forged will, with two witnesses instead of three, is not a fb^ 
gery at common law. (East, P. C. c. 19, s. 43 ; The King v. Burke, Rnss. & R. 496; and fee 
The People v. Shall, 9 Cowen, 778 ; The People v. Fitch, 1 Wend. 198 ; Mcintosh's C. EiHi 
P. C. p. 94*2; 21 Wend. R. 521, n. and authorities there cited; The People v. Stearw,)! 
Wend. R. 414 ; Freeth's C. Russ. & R. 127 ; The People v. Thompson, 2 Johns. Cas. dIS; 
The People v. Wilson, 6 Johns. R. 320.) 

By the Scotch law, an aptitude to deceive is sufficient to constitute forgery, whether the 
false writinsr have or have not all the requisites to its validity. 

The English Commissioners on the Criminal Law, (5th Rep. p. 71,) adopt the doctrine isd 
precise phraseology of Mr. East, as follows : " In case of a written instrument, it is not ei- 
sential that Uie forged instrument should be such an instrument as would be velid if it were 
genuine, provided it be not illegal in its very frame." (A. 12; Lyon's C. 9 Rmi. 443; 
Oisholm's C. R. & R. 297.) 
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A false protection against arrest for debt.* 

A false writing pledged to obtain delay of payment of a debt.' 

A fabricated order for the discharge of a person committed for con* 
tempt of court.* 

Where the writing or the falsification of a writing has no tendency 
to defraud or prejudice another, the writing is not a forgery. As 
the substitution of a lesser sum in a bond by the obligee, (i) 

12. The uttering of a writing is, in respect to for J)^tj and the 
other offences provided against in this chapter, the fraudulently and 
deceptively offering, passing, negotiating, assigning, transferring 
the same, or putting the same into circulation, as being true and 
genuine, according to its apparent purport, by a person knowing the 
same to be false, with the intent that any person shall be thereby 
deceived, and that any person shall be thereby defrauded or preju- 
diced.(j) 

The mere ostentatious exhibition of a forged note for the purpose of 
enhancing one's importance, is not uttering the same.* 

Delivery of a forged note to another who does not know it to be 
forged, that he may pass it, who thereupon passes it, is uttering 
it by the party so delivering the same. 

The giving of a forged note to an accomplice, who knows that it is 
forged, that he may pass it, is an attempt to utter it, but is not an 
uttering of it, unless and until it be thereupon uttered by such 
other. (A-) 

13. The uttering of a writing, which, as the same is uttered, is 
false and deceptive as to who was the person making the same, and 
might defraud or prejudice another, is, though the same was not 
forged, subject to the penalty for uttering a forged writing.(/) 

As the uttering of a false writing made abroad, or made before the 
law was passed whereby it is made forgery, or made by mistake. 

> Deakins's C. 1 Sid. 142. I ' Fawcett's C. East, P. C. c. 19, s. 7. 

« Birketfs C. R. & R. 86. | * Rex v. Shukard, R. & R. 200. 

(t) 2 Hawk. c. 70, s. 4. Blackstone's definition is, '* to the prejudice of another man's 
tight" 4 Com. 1247 ; and see under this head also, Rex v. Knight, 1 Salk. 375 ; 3 Salk. 186 ; 
Ld. Raym. 527 ; Rex v. Ward, Ld. Raym. 1461 ; Sir. 747 ; 1 Bam. B. R. 10 ; Rex v. Wilcox, 
IL&R.50. 

{j) Rex V. Ward, 2 Ld. Raym. 1461. Utterinor is to declare or assert directly or indirectly, 
by words or actions, that the bank-note is good. (Com'th v. Searle, 2 Bin. 3^)2.) 

{k) See Rex v. Palmer & Hudson, Leach, 978 ; 4 B. & P. 96 ; R. & R. 72. 

(i) Reeves's C. Leach, 808 ; and see Hammond's Proj. of the Code of Forgery, 1826, p. 64. 

2 
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14. The knowingly and falsely personating another as a party to 
any writing, or intended by any signature, for the purpose of utter- 
ing or authenticating the same, with the intent thereby to deceive 
any person, and defraud or prejudice any person, where such false 
personation has a tendency to deceive and to defraud or prejudice, 
whether such false personation be by a person of the same or a 
different name, and whether there in fact be or be not any such per- 
son as is personated,(m) is subject to the penalty for forgery of a 
like writing ; and the knowingly, deceptively and fraudulently utter- 
ing a writing so authenticated, is subject to the penalty for uttering 
a forged writing of like description. (n) 

As where one, having signed a promissory note in his own name, 
pretends it is that of another person whom he pretends to be.(o) 

Or where a bill of exchange comes into the hands of a person other 
than, but bearing the same name with, the payee, and he, having 
endorsed it in his own name, pretends to be the payee.* 

Or the personating of one who is dead.' 

15. The deceptively and fraudulently making of one's own signa- 
ture, as being that of another, the writing being such that others 
might be thereby deceived, and defrauded or prejudiced, is forgery .'(j?) 



« Mead v. Young, 4 T. R. 28. See Stat. 21 
Jas. 1| c. 26, s. 2, as to personating another ; 
Stat, 4 W. flc M. c. 4, s. 4 J 27 Geo. 3, c. 43, 
s. 4 ; 33 Geo. 3, c. 30, s. 1 j 5 Geo. 4, c. 107, 
8. 5 ; 4 Geo. 4, c. 46, s. 1. 



* Rex V. Martin, R. fc R. 324 ; Rex o. Cramp, 

R. & R. 327. 
' Mead v. Young, 4 T. R. 28 ; Rex v. Farkes & 

Brown, East, P. C. c. 19, s. 49 ; Leach, 775. 



(m) Under Stat 31 Geo. 2, c. 10, s. 24, against personating, it has been held, that there most 
be such a person having or appearing prima facie to have the right, claim, character or au- 
thority, in respect to which he is personated. (Rex v. Brown, East, P. C. c. 20, s. 4 ; Rex v. 
M'Annelly, ibid ; Rex v. Tannet, R. &. R. 351.) But this is inconsistent in principle with the 
doctrine as to forging the name of a fictitious pereon. The offence is no less because the 
whole matter is false, instead of only a part of it being so, provided the intent is the same, 
and others may, under the circumstances, be deceived. 

(n) The mere personating a party to a writing was held in Hevey's C. East, P. C c Id, i. 
45, not to be a forgery. 

(o) Parkes & Brown's C. East, P. C. 963. Such making is ruled to be forgeiy in the above 
case, but the correctness of such doctrine has been doubted. On this subject, see Evans's Ed. 
of St Trials, V. c. 1, xii. p. 92 ; Stark. Ev. v. 1 , p. 332, 333 ; Marshall's C. Russ. & Ry. 75 ; Whi- 
ley's C. Russ. & Ry. 90 ; Francis's C. R. & R. 209 ; Peacock's C. Russ. & Ry. 278 ; Bontien'k 
C. Russ. &Ry. 260; Webb's C. Ru8s.& Ry. 405; Watt's C. Russ. & Ry. 436; Conrth v. 
Peacock, 6 Co wen, 72. The offence is at least of the same character and the same in sub* 
stance and effect as forgery, and is accordingly, by this section, made subject to Uie nme 
punishment 

(p) The case provided for in this and the following section has been the subject of 
considerable discussion in criminal jurisprudence. It has been held to come within the 
description of forgery. (Rex v. Dunn, Leach, 57 ; Eaat,P.C. c 19, 8. 48, 49; Rex v. Tift or 
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16. The cancelling, destroying, secreting, or obliterating a writ- 
ing, being one's own or that of another, in which any other person 
has any property or direct interest, with intent thereby to defraud 
any person or prejudice any one in his person, property, rights or in- 
terests, and whereby any person might be defrauded or so prejudiced, 
is subject to the penalty for forgery of a like writing. 

As fraudulently destroying a writing previously executed and deliv- 
ered by the party destroying the same. 
Or destroying a writing by tearing off or abstracting a part thereof. 

17. The knowingly and fraudulently filling up of a signed blank, 
otherwise than the party filling up the same is authorized by the 
signer or other person empowered thereto, to fill up the same, with 
intent, in either case, to defraud or prejudice such signer or any other 
person, and where such signer or another might be thereby defrauded 
or prejudiced, is subject to the penalty for forgery of a like writing. 
But this provision shall not affect the validity of such writing as 
against the parties liable thereon. The knowingly and fraudulently 
uttering a writing so filled up is subject to the penalty for uttering 
a like forged writing. 

As where a merchant leaves signatures in blank with his clerk, for 
a particular instrument, who fills them by writing a different in- 
strument, (j') 

18. The knowingly and fraudulently writing over, or connecting 
with, or writing so as apparently to be connected with and recog- 
nized and sanctioned or authenticated by, a signature, any thing 
other than what the person so writing or connecting the same is au- 
thorized by the signer to write over or connect with such signature, 

Tuft, Leach, 172 ; East, P. C. c. 19, s. 47 ; Rex v. Marshall, R. & R. 75 ; Rex v. Taylor, 
Leach, 214 ; East, P. C. c. 19, s. 47 ; Rex v. Shephard or Shepherd, Leach, 226 ; East, P. C. 
c. 19, 8. 50 ; Rex v, Francis, R. & R. 209 ; Riiss. on Cr. 1439 ; Rex v. Peacock, R. & R. 278 ; 
Rex V. Hadfield, 6 Evans's St 93 ; Rex v, Aickles, Leach, 438 ; East, P. C. c. 19, s. 50 ; Rez 
V. BoDtien, R. & R. 260. See also Walker's C. 6 Evans's Stat p. iv. c. 12, p. 92; 2 Stark. 
Ev.573,n.; Webb's C. 3 B. & B.228; S.C. R.&R.405; Watt's C. R. & R. 436 ; S.C.3 
B.&B.197.) « 

(q) Putnam v. Sullivan, 4 Mass. R. 53 ; Hart's C. Moody, 486 ; S. C. 7 C. & P. 652 ; Hind v. 
Grevill,3Instl71; Beard's C. 8C,&P. 143; Wright's C.l Lewin,135; Forbes's C. 7C.& 
P. 224. It is doubted in some of these cases whether this is a forgery. That it is of the 
■ame character and of equal guilt and danger and injury to others and the public seems to be 
plain. Though it be equally criminal and pernicious with forgery and subject to the same 
punishment, it does not seem necessarily to follow that the party entrusting the blank aigna- 
ture 18 not bound by the forged instrument ; whether he is so or not appears to depend upon 
odifr contiderationfl and different evidence, 
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with intent to deceive and to defraud or prejudice another, and so that 
another might be thereby defrauded or prejudiced, is subject to the 
penalty for the forgery of a like writing. The knowingly and frau- 
dulently uttering a writing so made, is subject to the penalty for 
uttering a like forged writing. This section shall not prevent any 
such writing from being a forgery which otherwise would be such, 
nor affect the civil liability of any person thereon. 

19. The false and fraudulent alteration of a writing made by the 
party altering the same, and previously passed or delivered, so that 
others shall have become parties thereto, or have a direct legal inter- 
est therein, the alteration being such as may tend to deceive any 
person and to defraud or prejudice any person, is equivalent to the 
falsely and fraudulently making a writing purporting to be that of 
another, and is forgery. 

As the alteration of a writ, by a justice of the peace who bad issued 
it, after the service and before the return of service is made by the 
oflOicer.* 

20. The fraudulently and deceitfully procuring a signature to, or 
a written authentication of, a writing, under pretence that it is 
another and different writing, whereby the person signing or authen- 
ticating the same is deceived, and signs or authenticates the same as 
and for such other and different writing, is subject to the penalty for 
forgery of a like writing or authentication ; and the knowingly and 
fraudulently uttering such writing or authentication is subject to the 
penalty for uttering a forged writing or authentication of like de- 
scription. 

21. Any officer or magistrate, authorized by law to take any testi- 
mony, declaration or statement on oath, or on affirmation instead 
thereof, who, knowingly and corruptly, falsely takes or certifies any 
testimony, declaration or statement as to the whole or in some ma- 
terial part, is subject to the penalty for forgery of like testimony, 
declaration, statement or certificate ; and the knowingly and fraudu- 
lently uttering of the same, is subject to the penalty for uttering a 
forged writing of like description. 

22. Any officer or magistrate, authorized by law to take ac- 

> Com'th V, MycaU; 2 Mass. B. 136. 
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knowledgment or proof of any deeds of conveyance of real estate, or 
any other instruments, in order to entitle the same to be recorded in 
any public office, or by any public officer, or to be produced in evi- 
dence, or in order to give the same validity, or additional weight or 
solemnity or effect, in respect to the property, rights or interests to 
which the same relate, who falsely and corruptly certifies that any 
such deed or instrument was acknowledged to him by any party 
thereto, or that proof was given to him of the genuineness thereof, 
when in fact no such acknowledgment was made or proof was given 
to him, is subject to the penalty for forgery of a certificate of like 
description ; and any officer authorized by law to certify any fact, 
whose certificate is legal proof thereof to any purpose, who falsely 
and corruptly certifies such fact, is also subject to the penalty for 
forgery of a like certificate. And the knowingly and fraudulently 
uttering any such false certificate is subject to the penalty for utter- 
ing a like forged certificate.^ 

23. Any clerk or register of any court of this State, or any regis- 
ter of deeds, or any other officer or person having the legal custody 
of any public record, who corruptly and falsely (in or as to any ma- 
terial part,) makes or certifies any record, or purported copy thereof, 
is subject to the penalty for forgery of a like record, copy or certifi- 
cate ; and the knowingly and fraudulently uttering of such false 
record, copy or certificate is subject to the penalty for uttering a 
like forged record, copy or certificate. 

24. Where the alleged act of forgery or other equivalent offence, 
under any of the preceding sections, is done within this State, it is 
punishable in this State, though the subject matter, purported by 
or referred to in the false writing, be partly or wholly without this 
State, or the pretended promise, agreement or undertaking be to 
be partly or wholly performed or complied with, or the false writing 
intended to be uttered, used, or have effect out of this State. 

As where a deed, forged within this State, purports to convey land 

lying out of the State.' 
Or a note, counterfeited in this State, purports to be that of a bank 

established or individual resident without the State. 

» See N. Y. Rev. Stat. p. iv. c. 1, a. 3, s. 27. I 164 j Lewis v. The Commonwealth, 2 S. Ac R. 
* The People v. Flanders & Harry, 18 Johns. R. I 551. 
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26. The fabrication or uttering of a commercial document or writ- 
ing, merely for use abroad out of the United States, for commercial 
purposes, without any intent, and where there is no direct and ob- 
vious aptitude or tendency thereby to prejudice or impair the rights of, 
or to defraud or injure others, in the United States, is not an offence 
within the provisions of this chapter, and such intent shall not be 
presumed.(r) 

26. Whoever shall engrave, make or mend, or begin to engrave, 
make or mend, or aid in engraving, making or mending, or shall 
have in his possession, partly or wholly engraved or made, any plate, 
block, press or other apparatus, machine, implement, tool, instrument 
or article adapted and designed and known by him to be adapted 
and intended to be used for the making of forged or counterfeited 
bank-notes or similitudes of bank-notes of any bank within or without 
this State, or purporting on such counterfeit or similitude to be the 
note of a bank within or without this State, or adapted and in- 
tended to be used, and known by him to be adapted and intended to 
be used, for making any false and counterfeit note, bill of credit, cer- 
tificate, or other evidence of debt, being a similitude or resemhlaDce 
of any note, bill of credit, certificate, or other evidence of debt 
of this State, or of the United States, or of any state, district or 
territory thereof, or purporting to be such bill of credit or evidence 
of debt, with intent to use the same, or cause or permit the same 
to be used, in fraudulently making such false and forged or counter- 
feited bank-notes, or such note, bill of credit, certificate or evidence 
of debt, shall be subject to the penalty of forgery in the second de- 
gree.(.9) 

27. Whoever shall make, provide or have in his possession any 
paper, parchment, or other fabric or material, engraved, stamped, 
marked, fabricated or prepared in similitude or resemblance of any 
bank-note, or such note, bill of credit, certificate or evidence of debt 
as is named in the preceding section, adapted and intended to be 

(r) This is the result of the present common law. (Gardiner v. Smith, 1 John's Cas. 141.) 

(») Rev. Stat c. 127, s. 8, p. 729, and Act of Amendment, s. 1.5, p. 809. It will appear by 
comparison that in the above and in the next section there is some chan^ in the phraseology 
of the law, but none in the essential provisions. (See Stat 52 Gea 3, c. 138, a. 5 : 41 Geo. 
3, c. 91, 8.2; 45 Geo. 3, c. 89, s. 7, 8; 1 Geo. 4, c. 92, s. 1,2. 
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used for making such false and counterfeit or forged bank-note, 
note, bill of credit, certificate or evidence of debt named in said sec- 
tion, and knowing the same to be so adapted and intended to be 
used, and with the intent so to use the same, or cause or permit 
the same to be so used, shall be subject to the penalty for forgery in 
the second degree.^ 

28. Whoever shall engrave, make, mend, or begin to engrave, 
make or mend, or shall have in his possession, any plate, block, press 
or other apparatus, machine, implement, tool or article, or any paper, 
parchment, fabric or material mentioned in the twenty-seventh or 
twenty-eighth section, adapted and intended to be used as therein 
specified, shall, unless the contrary appear, be presumed to know 
that the same is so adapted and intended to be used ; and the same 
being so adapted, shall, unless the contrary appear, be presumed to 
be designed and intended so to be used : provided, however, that the 
having in possession a plate, block, press or other apparatus, machine, 
tool, implement, instrument or article, or paper, parchment, or other 
fabric or material, the making or possession of which was lawful at 
the commencement of such possession, does not become unlawful on 
the passing of a subsequent law or otherwise, unless it be made so 
by some subsequent act or neglect of the person so possessing the 
same, and such act or neglect shall not be presumed.^ 

29. Whoever shall knowingly bring into this State, at any one 
time, or have in his possession or control, ten or more forged notes of 
one or more banks or banking companies, within or not within this 
State, payable to the bearer thereof, or to the order of any person, 
persons, corporation or company, or ten or more forged bills of credit, 
or certificates or acknowledgments of debt, purporting to be issued 
by authority of this State or of the United States or of any state, 
territory or district thereof, or of any foreign government, (whether 
all the same purport to be issued by either, or some by one and some 
by another of the authorities aforesaid,) with intent fraudulently to 
utter the same, or cause, promote, facilitate or permit the fraudulent 
uttering of the same as genuine, shall be subject to the penalty for 



* Bcv. Stat. c. 127, s. 9, p. 780 ; Act of Amend- 
ment of Rev. Stat. s. 16, p. 809. 
' Rex V. Bingley, R. dc R. 446 ; Rex v. Lyon, 



R. & R. 255 ; 2 Russ. 476 ; Rex v. Fauntle- 
roy, Moody, 52 ; Brooks c. Warwick, 2 Stark. 
389. 
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forgery in the second degree ; if less than ten, he shall be subject 
to the penalty for forgery in the third degree. (<) 

30. 1^. The forgery of the following subjects is forgery in the 
first degree, viz. : the forgery of a note, bill of exchange, certificate, 
or bill of credit, acceptance, or other written evidence of debt of this 
State, of the United States, or of any state or territory thereof, or of 
any foreign state, or of any assignment of either, or of any note of 
any bank within or without this State, payable to order or bear- 
er, (w) 

2^. The forgery of the following subjects, to the amount or invdv- 
ing or affecting the amount or value of one hundred dollars or more, 
is forgery in the second degree, viz. : 

The forgery of any deed of conveyance or grant or lease, or any 

(t) Rev. Stat c. 127, s. 8, p. 729; Amendments to Rev. Stat s. 15, p. 808. In the Re- 
vised Statutes tliis provision extends only to the bringing into the State ten or more utitiSB; 
in the Amendment it extends to any number. The Revised Statutes and the stutnte of 
amendment extend only to bank-notes ; public securities are put upon the same footing in the 
above section, since tlicy are not unfrequently passed as a description of circulating medioin. 

(u) The Rev. Stat c. 127, s. 4, makes forgery of public securities and bank-notes of thii 
State forgery in the first degree, and punishable by imprisonment for life or yean. The 
penalty of forging bank-notes of banks not of this State is not specified. 

The New York Rev. Stat. P. iv. c. 1, s. 23, put forgery of public securities in the first de- 
gree, and punishable by imprisonment for life, or not less tlian ten years ; that of bank-notei 
in the second degree, (P. iv. c. 1, s. 30,) and so punishable by imprisonment not over ten yetrL 

Where the statute was against tlie forgery of an " order," (7 Geo. 2, c. 22,) it was held in 
England, (2 East, P. C. 930 ; Foster's Crown La. 110 ; Leach, 540, 323, 114 ; 3 Chit C L 
lO!^ ; and People v. Thompson, 2 Johns. Cas. 342,) that a requnst did not come within that 
description. The New York Stat. Sess. 24, c. 54, was passed in consequence of the decinoOv 
that a request was not an order, both being put upon the same footing by the statute. (See 
People V. Thompson, 2 Johns. Cas. 342.) But in Massachusetts it was held, upon a statute 
similar to tlie English statute, that a rtqiust was an order within the statute. (Commonwetlth 
V, Fisher, 17 Mass. R. 4G ; and see 2 Bay. R. 26Q ;) and so it is understood in common pl^ 
lance. An order to " pay fifteen dollars in N. Meyer's bills or yours," held not to be !br the 
payment of money. (The People v. Farrington, 14 Johns. R. 348.) A check has been held to 
be an order for tlie payment of money. (Com'tli v. Howell, 4 Johns. R. 301.) An order oft 
justice of peace for payment for apprehending a thief, is for the payment of money. (Ro 
V. Graham, East, P. C* c. 19, s. 41.) In tlie above text, the forgery of a reqwd to pej 
money is put upon the same footing as an order, for by tlie definition of forgery it is requi- 
site tliat it should be such that another might be injured, and if the fabricated request be doI 
of that description, it is not a forgery ; if it be of tliat description, it seems plainly to be, in 
its essential character, a forgery. The reason of the adoption of the above doctrine in Eof- 
land, was, that the crime being capital, the court felt bound to give a very liberal constnctioii 
in favor of life. 

See Chisholm's C. R. &, R. 297, as to what is a bill of exchange. 

It is not necossiry, in order to make a writing a promissory note, that it shoald be negoti- 
ablo. (VVilcock's C. Russell, U«3.) 

As to what is an order for paynont of monev, see Rex v, Mitchel, Fost. 119 ; Rex r. Wil- 
liams. Leach, 1 14 : East, P. C. c. 19, s. 37 ; Rex v. Ellor, Leach, 323 ; Rex v. Mackintoih, 
Leach, 833 ; East, P. C. c. 19, s. 39 ; Rex v. Graham, East, P. C. c. 19, s. 41 ; Leach, 886; 
Rex V. Froud, 1 Br. & Bing. 300; 7 Price, 609; 3 B. Mooris, 645; R. & R. 389 ; Rex f . 
Bradby, 1 Br. dL B. 306 ; 3 B. Moore, 65a 
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ieed of authority or power to conveyy grant or lease, or any charter 
jf, or letters patent for real estate, or any interest therein, or of any 
assignment of either, or of the authentication of cither ; (v) — of the 
authentication of any document or copy thereof, purporting to be 
authenticated by the executive of this Commonwealth, or of the 
(Jnited States, or of any state or any territory thereof, by any judge, 
clerk or register of any court of this Commonwealth, or of the United 
States, or any state or territory thereof, or by any register of deeds 
within or without this Commonwealth ;— of any record, register or 
journal, public or private, which, if true and genuine, might, at the 
dme of forging the same, be given in evidence to affect injuriously 
the rights and interests of others ; — of a testamentary writing ;— of a 
charterparty or assignment thereof ;— of a bill of lading or assignment 
thereof;— of a policy of insurance or an assignment thereof ;^-of the 
return or report of any officer, commissioner, auditor, assessor, or 
Blaster, to any writ or process or order or commission of any court, 
where such return is legal evidence to any purpose ;^-of any process, 
irder, decree or judgment, allowance or license of any court, magis- 
late or officer authorized by law ;— of any pleading, petition, bill, 
mswer, or proceeding in any court ; — of the return or report of any 
commissioner, arbitrator, referee, committee, auditor, assessor, master 
n chancery, or other officer, to any writ, process, rule, order, decree, 
IT commission, of any court, judge or magistrate ; (t(?)— of a promis- 
Kiry note, bill of exchange, due-bill, check, order or request to pay 
noney, certificate or acknowledgment of deposit of money, or of a 

\m) Forgery of conveyance of real estate is in the second degree, by Rev. Stat c. 127, 
u 1^-— the penalty, imprisonment not over ten years ; and in the first degree in New York, 
|0T. Stat r. iv. c. 1, s. 22, with a penalty of imprisonment not less than ten years. 

The Mass. Rev. Stat c. 127, s. 1, and N. York Rev. Stat P. iv. c. 1, s. 25, 26, make for- 
f&rj of the record of courts to be of the second degree, punishable in both States by impris- 
mnent not over ten years. 

As to what is a deed, see Rex v, Lyon, R. & R. 255 ; 2 Russ. on Crimes, 456 ; Rex o. 
^^umtleroy, Moody, 52 ; 2 Bing. 413 ; 1 C. & P. 421. 

(w) The Revised Statutes, c. 127, s. 1, adds, " relating to any matter wherein sach return 
my 06 received as legal evidence." This qualification is included in the definition of for- 
fnrr, forgery being defined to be of a writing whereby others might be injured, and they 
ioold not be so, umess the fabricated return were legal evidence to some effect 

As to the forgery of records, it seems to make no difference what record it is, if it can be 
pven in evidence to affect the righta of others, — as a parish register, register of marriages, 
eeords of a private corporation, &.c. The danger to the public and the guilt of the offender 
m the criterion for measuring the penalty, and not the indignity to the party whose signature 
r other writing is forged ; whether it be a record of a magistrate or other public officer, or 
lie clerk of a private corporation. 

The Rev. Stat of Mass. c. 127, s. 1, makes this forgery in the second degree. The N. Y. 
lev. Stat P. iv. c 1, s.25, also makes it forgery in the second degree. 

3 
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letter of credit, or of any endorsement, assignment or acceptance of 
either ;— of an order, request, or promise to deliver goods or prop- 
erty, other than money, or of an acceptance or assignment thereof;— 
of an accountable receipt for, or acknowledgment of receipt of, 
money, securities, goods or other property, or of an assignment 
thereof; (a:)— of any acquittance, receipt, discharge, or acknowledg- 
ment of satisfaction for any debt, claim, demand, obligation, right 
of action, or liability ;— of any entry in a book of accounts or of en- 
tries, schedule, memorandum, or list.(2/) 

It is not necessary in order to constitute a forgery of an order for the 
delivery of goods that the person whose promise, request or order 
is forged should have goods in the hands of the drawee. (z) 

The inserting in a bill of sale that the goods were charged to an- 
other person than the one to whom they are delivered by the 
order of such other person, is the forgery of an acquittance.' 

The character and descripiion of a writing depend on the instru- 
ment itself, not upon the intention of the maker or utterer as to 
what kind of instrument it should be.* 



» Com'th V, Ladd, 15 Mass. 527, (V. C.) ; and 
see Rex v. Ferrers, 1 Sid. 278 j Rex v. Ward, 
Ld. Raym. 1461 ; Str. 747 ; Rex v. Penny, 
cited Ld. Raym. 1465. 



* Rex V. Chisholm, R. 6c R. 297 ; 2 Russ. on Cr. 
470 ; and see Rex v. Richards, R. 6c R. 193; 
Rex V. Ravenscroft, R. & R. 161; Bei ». 
Randall, R.Ac R. 195. 



(x) As to what is a receipt for money or goods, see Rex v, Lyon, Leach, 507 ; S. C. But, 
P. Cf. c. 19, 8. 3«; Rex v. Harvey, R. & R. 227; Rex v, Testick, East, P. C. c 19, s. 36; 
Rex V, Hunter, East, P. C. c. 19, s. 36 ; S. C. Leach, 024 ; all cited, Ilamm. Proj. of Law of 
Forgery, 1826, p. 89. In Rex v. Harrison, Leach, 180, a receipt for bank-notes is held not 
to be a receipt for money. See also Rex v. Russell, Leach, 8, as to wiiat is such a recei|ii 
The phraseology of the above section makes this distinction immaterial, by putting a receipt 
for any thing of value upon the same footing as one for money or goods ; and the distinctiqfi 
of one from the other, in reference to the criminal law, is merely nominal. In the fizit ctie 
above cited it is held, that it must appear from whom the receipt was, in order to coostitDtet 
receipt In the others it is held, that usage may be resorted to, to show that an instrument ii» 
in its character and construction, a receipt The points do not seem to be important is ex- 
positions. See also Hammond^s Project of a Code of Forgery, 1826, p. 17, number 59. 

(y) A charge in a book may, from the character of the book, and the manner in which it 
is kept and in which the entry is made, be an accountable receipt (Rex v. Harrison, Leach, 
180 ; East, P. C. c. 19, s. 36 ; Rex v, Lyon, East, P. C. c. 19, s. 36.) But this point is not ma- 
terial under the above provisions, except in relation to the phraseology of the indictment 

(z) Rex V. Lackett, East, P. C. c. 19, s. 38 ; Leach, M ; 1 Hawk. 21 1, n. ; Rex v. Ahnr 
hams. East, P. C. c. 19, s. 38w See to S. P. The State v. Holly, 2 Bay. R. 262 ; and the cool 
held in the last case, that a broader construction should be given to this provision than hM^ 
been given in England to a similar provision of the St 7 Geo. 2, c. 22, on which it had bM 
held, Uiat a mere request was not within that statute. (See authorities and precedents cited 
above in this section.) 

As to what is an order for the delivery of goods, see also Rex v. Jones, Leach, 53 ; Rez v. 
Mitchell, Post 119. 

The expressions, ^ Sir, Let the bearer trade thirteen dollars, and you will obli^ yooi«»' 
were held to be an order for the delivery of goods, the plain meaning being to deliver goode 
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3^. A forgery not appearing to be in the first or second degree, is 
forgery in the third degree, (aa) 

31. The uttering of a forged or falsified writing is the same de- 
gree of the offence of uttering forged or falsified writings that the 
making thereof is of forgery ; and such uttering not appearing by 
the record or verdict to be of the first or second degree, is in the 
third degree of such uttering : provided^ however^ that where it ap- 
pears that any one, who has uttered a forged bank-note, took the 
same in good faith, not knowing the same to be forged, and paid or 
allowed therefor a full consideration for a like genuine bank-note, 
and the jury find that he took the same in good faith, he is guilty in 
the second degree of uttering a forged writing. 

32. P. Whoever is guilty of forgery in the first degree, or of ut- 
tering in the first degree a forged writing, shall be punished by 



2°. Whoever is guilty of forgery in the second degree, or of utter- 
ing in the second degree a forged writing, shall be punished by 



3^. Whoever is guilty of forgery in the third degree, or of utter- 
ing in the third degree a forged writing, shall be punished by 



to him to that amounu (The People v. Shaw, 5 Johns. R. 236.) An order to '^ pay fifteen 
doUan in N. Meyer's bills," or ttie drawee's, was held not to be an order to deuver goods. 
(The People v, Farrington, 14 Johns. R. 348.) 

(aa) That is, the indictment may itwlf show the degree, as in case of a charge of counter- 
feiting a bank-note, so that a mere verdict of guilty determines the degree ; or, if the degree 
does not thus appear, it mav be expressly found by the jury ; but if it does not appear m one 
of these ways to be of the first or second degree, it is or the third. 
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(a) Questions have been raised, 1. whether the constitution of the United States has abso- 
lutely taken away from the states all iurisdiction of crimes a^inst the coin ; if not, 2. 
whether the state Jurisdiction is modified and limited by the constitution of the United States. 
As late as 1836, Chancellor Kent remarked in his Commentaries, v. 1, p. 404, that if the de- 
cision of the Supreme Court of New York, in Lathrop's C. 1819, 17 Johns. R. 261, be 
correct, it is difilcult to sustain the state jurisdiction ; he says, " if it be entertained, there 
arc difiiculties remaining to be definitively cleared. These difficulties relate to the effect of 
a prosecution in one jurisdiction upon the jurisdiction of the concurrent court, and to the 
efiect of the executive power of pardon of the crime under one government, upon the claim of 
the concurrent jurisdiction." 

The constitution of the United States, a. 1, s. 8, gives to Congress the power to coin mone^, 
regulate the value thereof and of foreini coin, to provide for the punishment of counterfeit- 
ing the securities and current coin of the United States f and secL 10 forbids the states to 
" coin money." 

Mr. Justice Story, (Com. on the Const v. 3, p. 21,). remarks, that the jurisdiction of the 
United States over this crime ^ would seem to be exclusive of that of tlie states, since it 
grows out of the constitution, as an appropriate means of carrying into effect other delegated 
powers not antecedently existing in the States." 

The power is conferred upon Congress of coining and of regulating the value of coin, do- 
mestic and foreign, for the whole United States ; but there does not appear to be any ground 
to doubt that, on the declaration of independence, each state, ipsofadoj became vested with 
the power of coining money and regulating the value of foreign and domestic coin, and pun- 
ishing crimes against the coin within its own limits. The constitution gives to Congress the 
power to coin monev, and regulate the value of money, and punish crimes against the coin, 
within the United States generally, that is, within each of the states ; it fives to Conmss 
a power within each state which previously belon^d, and otherwise would have still be- 
longed, to the state. The constitution also forbids the states to coiiL The power to coin 
was accordingly not only granted to Congress, but denied to the other states. But it does not 
expressly deny to the states the power to punish frauds practised by means of counterfeit 
coin, whether the same should resemble the coin to be made by the United States, or that of 
any other ^rovemment A state cannot punish counterfeiting coin, as being an offence against 
its soverei^ prerogative of coining, for the state is stripped of this prerogative, imd an 
o^ence against it can be punished omy under the constitution and laws or the united States, 
on whom this prerogative is conferred by the constitution. As a matter of state jurisdiction, 
this offence stands upon precisely the same footing as that of counterfeiting the coiq of any 
foreign kingdom or state. 
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1. Coifij as used in this chapter, includes only gold or silver 
money, or money of which gold or silver, or both, are the principal 

The question then arises, whether the legislation of Congress on the subject, as far as it 
goes, will supersede and make void all state legislation ? In other words, whedier the occo- 
pation of its grant by Congress, in whole or in part, by legislation on the subject, will, to 
that extent, exclude and annul state legislation on the same subject ? 

As far as the counterfeiting of the coin of the United States is an infringement of sove- 
reignty, the jurisdiction doubUess belongs exclusively to Congress, and the states are divested 
of It by the constitution itself, without legislation on the subject by Conmss. So, as far u 
counteneiting the current coin of any other state may be an injury to such other state, it is a 
matter of cognizance and regulation by Congress, as it concerns our relations with far&ga 
states entirely. 

But in regard to the fraud upon, or attempt to defraud, the inhabitants of any state by the 
counterfeiting coin or passing counterfeit coin in such state, it is certainly not to be hastily 
presumed that the constitution of itself has absolutely prohibited this subject of legislation in 
the states. Scarcely any subject of state legislation is more intimately connected with the 
intern^ domestic welfare and concerns of a state. It has accordingly been doubted by the 
court in South Carolina, not merely whether the constitution has of itself divested the states 
and their tribunals of jurisdiction on the subject, but whether Congress can, by any act of 
legislation, constitutionally divest them of it, to whatever extent the leflrislation of Congress 
micrht proceed in relation to it ; and the same court distinctly decided that the reservatioii of 
jurisdiction to the states, in the legislation of Congress on the subject, unquestionably leaves 
the jurisdiction to the states, (Per Harper, J. in Tufl's C. 2 Bail. Rep. 44, 1830.) The legis- 
lation of both the United States and the states has proceeded upon the doctrine that a state 
jurisdiction of tliis crime still subsists. The reservation of jurisdiction to the states, in the 
act of Congress, does not confer it upon them, but assumes that they have it as befbre the 
adoption or the constitution. The stales have continued to exercise their jurisdiction to pre- 
. cisely the same extent as if Congress had no jurisdiction whatever over the offence. 

There seems, therefore, to be sufficient ground to include this offence in the State code. 
It is plain that a difficulty may arise, as is suggested by Chancellor Kent, in regard to the 
boundaries of the concurrent or divided and panulel jurisdictions of the courts, and executives 
of the two governments. The questions remain open whether the same individual ofience 
can in any case or what case& be prosecuted and punished in the tribunals of both govern- 
ments^ ^Hiat is the effect of a judgment in the tribunals of one, when pleaded to a prosecu- 
tion for the same offence in those of the other; and what is the efiect of a pardon by the 
executive of one, in respect to a prosecution in the tribunals of the other. These questions 
seem to be proper subjects of legislation under both governments. Though an act of Con- 
fess cannot confer jurisdiction on a state court, it can recognize it, if it actually exists; and 
in such case the legislation of Congress may be modified and adapted to tiiat of the states, by 
providing for those cases only which are not reached bv the state jurisdiction, or for individ- 
ual cases which may have been previously prosecuted or pardoned under the authority of a 
state. And the state legislation may be, in a corresponding manner, accommodated to that 
of the United States, ft is the case of concurrent jurisdiction, not merely between two tri- 
bunals, but also between two governments ; and other such cases occur, or at least those veiy 
similar,— as where a crime, begun within the territorial jurisdiction of one government, is 
consummated within that of another. In such case both assume the right of jurisdiction, 
but the legislation and judicial administration of each ought to be, and ordinarily lis, so con- 
ducted that the same individual offence is not subjected to punishment by both. 

One of the Commissioners inclines strongly to the opinion that counterfeiting and utterinff 
counterfeit money is an offence against the sovereignty of the United States ; that, althou^ 
the statute of the United States, concerning counterfeiting money coined or current withm 
them, does not deprive tlie courts of the individual states of the jurisdiction given them by the 
state Taws, if they have any, of the offence, as it exists under the laws of Sie United States* 
but it does not follow as a consequence that the states can make laws against counterfeiting 
or uttering counterfeit coin. If any fraud, committed or attempted by means of counterf^ 
money, is to be punished as an offence against the laws of a state, he thinks that this must be 
done by an indictment for obtaining property from some individual bv some false pretence 
or other fraud, or for attempting the same, and not by an indictment for making, nttering or 
possessing counterfeit money. 

The ouier Commissioner supposes the chapter does in fact merely provide against a public 
fraud, or the attempt thereof, or the knowingly promoting or fkcilitating the same, by means 
of counterfeit currency, and contains no provision directed against counterfeiting conridered 
merely as a violation of sovereignty. 
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constituent parts, current by law or usage in any of the Uicited 
States.(6) 

2. l^. The fraudulent making, or assisting in the making, of a 
resemblance of coin, of less intrinsic value than the genuine coin of 
which it is a resemblance, with the intent that the same shall be 
uttered in the United States as and for such genuine coin, is coun- 
terfeiting such coin. 

As by gilding or plating coin. 

2^. The fraudulently diminishing coin^ by clipping, filing, boring, 
abrading, or sweating it, or otherwise taking away a part of any 
true and genuine coin, and substituting a metal or substance of less 
intrinsic value in place of the part so taken away, or without such 
substitution, with intent that the same, so diminished in quantity or 
intrinsic value, shall, thereupon, be uttered, as and for true and gen- 
uine coin of legal or customary value, is also, within the meaning 
of the provisions of this chapter, the counterfeiting of coin. 

3^. The adding to true and genuine coin any metal or substance 
so as to make it a resemblance of coin of greater intrinsic value than 
it really and intrinsically is, when so added to, with the intent that 
it shall, thereupon, be uttered in the United States as and for the 
true and genuine coin current by law or usage, of which it is, when 
so added to, a resemblance, is also, within the meaning of the pro- 
visions of this chapter, counterfeiting coin. 

4^. The fraudulent washing, coloring, or otherwise changing the 
appearance of true and genuine coin, so as to make it a resemblance 
of a coin of greater intrinsic value than it really has, with the intent 
that it shall, thereupon, be uttered in the United States as and for 
coin of such greater intrinsic value, is also, within the meaning of 
the provisions of this chapter, the counterfeiting of coin. 

3. The fraudulently putting counterfeit coin into circulation ; put- 
ting it off; passing it, or tendering it, or offering to pass it, as being 
true and genuine, or aiding therein, knowing the same to be coun- 
terfeit, is uttering the same; so also the selling, passing, delivery 

{b) The common silver currency is well known not to consist of silver only, though it is no 
<kMibt well described as silver coin. The reason for extending the definition to coin current 
in any state is obvious. 
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of or parting with counterfeit coin as such, with the intention that 
the same shall be, or with sufficient ground to believe that the same 
will be, thereupon passed, tendered, or offered to be passed, as true 
and genuine, is uttering the same. 

4. Being in confederacy with the counterfeiter, is, within the 
meaning of this chapter, the having a tacit or express agreement, 
mutual understanding, codperation or communication with him, 
touching the counterfeiting of coin, or uttering thereof; whether 
such agreement, understanding, codperation or communication be 
directly and immediately with him, or indirectly through some inter- 
mediate person or means, and whether the counterfeiter reside, or 
the counterfeiting be done, within or without the United States: 
provided such agreement, understanding, codperation or communica- 
tion with the counterfeiter be not such as to render such other party 
thereto indictable in this State, as a principal in, or an accessary be- 
fore the fact to the counterfeiting.(c) 

6. P. Whoever utters counterfeit coin, being in confederacy with 
the counterfeiter, is guilty of an offence in respect to the current coin 
in the first degree : 

2^. Whoever counterfeits coin, is guilty of such offence in the 
second degree : 

3^. Whoever, having in his possession or subject to his control 
and disposition thereof ten or more pieces of counterfeit coin, having 
received or obtained the control and disposition of the same knowing 
the same to be counterfeit, utters one or more thereof, is guilty of 
such offence in the second degree : 

4°. Whoever utters counterfeit coin, having received the same as 
counterfeit, is guilty of such offence in the third degree : 

6^. Whoever has in his possession, or subject to his control and 
disposition, ten or more pieces of counterfeit coin, received by him, 
or having become subject to his control and disposition, as counter- 
feit, with the intent to utter the same as true and genuine, is guilty 
of such offence in the fourth degree : 

(c) The object of this section is to provide, in the definition of degrees and assiffnioent 
of punishments, for the case of persons uttering in the State, coin counterfeited in Canada 
or elsewhere out of the State, by persons in confederacy with the utterer, the greater part 
of the counterfeiting and uttering being done in this way, and the coortB accordingly not 
having jurisdiction of the counterfeiting. 
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6^. Whoever has in his possession, or subject to his control and 
disposition thereof, any number of pieces of counterfeit coin less than 
ten, received by him, or having become subject to his control and 
disposition thereof, with the knowledge, on his part, that the same 
were counterfeit, with intent to utter the same as true and genuine, 
is guilty of such offence in the fifth degree :^ 

7^. Whoever utters counterfeit coin knowing the same to be such, 
having received the same in good faith as true and genuine, upon 
legal and valid consideration, or for a legal purpose, is guilty of such 
offence in the sixth degree.(rf) 

6. Whoever knowingly casts, stamps, engraves, makes or mends, 
or knowingly has in his possession any mould, pattern, die, puncheon, 
engine, press or other tool, instrument, machine or apparatus, adapted 
and designed for counterfeiting coin, with intent to use or employ the 
same, or cause or permit the same to be used or employed, for coun- 
terfeiting coin, shall be subject to the punishment of an offence in 
respect to the current coin in the second degree.(e) 

7. 1^. Whoever is guilty of any said offence in respect to the 
current coin, in the first degree, shall be punished by 



2^. Whoever is guilty of such offence in the second degree shall 
be punished by 

» Rev. Stat. c. 127, s. 16. 

{d) The Revised Statutes do not distinguish the uttering of counterfeit coin received as 
such, from uttering that which was received in ^^ood faith as genuine. There seems to be a 
marked distinction of the criminality and degree of danger to the public from the crime in 
the two cases. 

(e) Rev. Stat c. 127, s. 18. The only alteration proposed to the present statute is the 
addition of the words *^ machine" and " apparatus," for the reason that the terms used in the 
statute might not aptly comprehend some kinds of apparatus or machinery for counterfeiting. 

No alteration of the present common and statute law on the subject of offences against 
the coin is intended to be introduced in this chapter. The degrees of the offence are intended 
to be so arranged as to admit of a more proportionate punishment, the present maximum being 
tenyears imprisonment for each of the offences indiscriminately. 

T4ie question occurs, whether there ought to be any presumption of intent in regard to 
offences against the coin. It does not appear that there are anv general presumptions of this 
description at the common law ; but the intent is lef\ to be gathered from the circumstances 
of each case. 

The coining of money of the le^ intrinsic value is not provided against in this chapter, 
this being an offence against the United States and not against the State, under the provision 
of the constitution of the United States as to coining money. 



6 OFFENCES IN RESPECT TO THE CURRENT COIN. 

30. Whoever is guUty of such offence in the third degree shall be 
punished by 



4^. Whoever is guilty of such offence in the fourth degree shall be 
punished by 



5^. Whoever is guilty of such offence in the fifth degree shall be 
punished by 



6^. Whoever is guilty of such offence in the sixth degree shall be 
punished by 



8. Whoever, having been once convicted of any of the offences 
above provided against in this chapter, shall thereafter be convicted 
of the same or any other of said offences, shall be subject to an ad- 
ditional punishment not exceeding one half of the maximum of pun- 
ishment for such subsequent offence. 
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2 LIBEL. 

1. A libel is a publication in writing or print, or by a picture, en- 
graving, drawing, statue, sign, symbol, or a representation other 
than by words merely spoken, or by transient, momentary signs, 
which directly tends to injure the fame, reputation or good name of 
another than the person making or publishing the same, and to bring 
such other into disgrace, abhorrence, odium, hatred, contempt or rid- 
icule, or to cause him to be excluded from the society of others.(a) 
As by manuscript;^ by a sign-board;^ by an effigy ;' by a pictorial 

representation, drawing or print;'* or by fixing up a gallows.* 
It may be expressed ironically,* or otherwise figuratively,^ or signi- 
fied by implication, insinuation, inuendo, suggestion, surmise, 
interrogation, exclamation, or reply.(6) 



r. Bcresford, 2 Camp. 512; 1 Hawk. 193; 
5 Co. 125 J 5 Mod. 165; 3 Johns. Gas. 
35^1 ; 2 Pick. R. 115 ; 4 Mass. R. 168; 5 Co. 
125 ; Stark. Lib. 502 ; Ellis v. Kimball, 16 



> Warren v. Ellison, 1 Keb. 293, pi. 117 ; The 

King V. Smith, Skin. 121 ; Rex v. Ceare, 1 

Ld. Raym. 416 ; 3 Inst. 174 ; Vin. Abr. tit. 

Libel; Stark. 140 ; 5 Mod. 165 ; 5 Co. 125 ; 

Stark. Lib. 502. i Pick. R. 132. 

« 3 Johns. Cas. 354 ; 2 Pick. R. 115 ; 4 Mass. & Skin. 123, 124. 

R. 168 ; 7 Connect. R. 268. « 1 Hawk. P. C. 194 ; Stark, Lib. 5S. 

» 5 Co. 125. 1 7 Kennedy v. Gifford, 19 Wend. 296. 

« Austin t;. Culpepper, Skin. 123, 124 ; Dubost ; 

(a) Momentary signs, such as those by wliich the deaf and dumb communicate their 
thoughts, are mere substitutes for conversation, and so are not such a publication as is requi- 
site to libel. 

" Any publication, tlie tendency of which is to degrade and injure another person, or to 
bring him into contempt, ridicule or hatred, or which accuses him of an act odious or dis- 
graceful in society, is a libel." (Per Story, J., Dexter v. Spear, 4 Mason's R. 15.) 

Among the characteristics of libellous publications are sometimes enumerated their intent 
to provoke to wrath, (1 Hawk. P. C, 193; Rex r. Topharn, 4 T. R. 12«; Stark. Lib.4U3; 
5 Co. 125 ; 1 Hawk. 193 ;) and Uieir tendency to result in breaches of the peace. (2 Str. 791, 
per Fortescue.) But tliese circumstances incident to libels are not so much criterions to de- 
termine whether any publication is or i.s not a libel, as the grounds on which libels are made 
the especial subjects of animadversion and punishment by the law. All libels have a ten- 
dency to excite resentment and provoke to a breach of the peace, to prevent their repetition or 
in retaliation, and, therefore, the law interposes its aid by criminal prosecution to suppress them. 

(b) Northampton's C. 1 Str. 422 ; Mo. 29, 142 ; 1 Vin. Abr. 429, 435, pi. 13 ; Smith v. Wis- 
dome, Cro. Eliz. 348 ; 5 Bac. Ab. 197 ; 4 Co. 15 ; Poph. 210 ; Latch, 176 ; 2 Buls. 134 ; SBuls. 
262, 303 ; Miller v. Miller, 8 Johns. 74 ; Bornman v, Boyer, 3 Binn. 515 ; Nye v. Otis, 8 Mass. R. 
122 ; Logan v. Steele, 1 Bibb. R. 593 ; Upton v. Pinfold, 1 Com. 267 ; Cro. Jac. 267 ; Sid. 53 ; 2 
Roll. Rep. 165 ; Palm. 66 ; 11 Mod. 255 ; 12 Co. R. 134 ; Cro. Jac. 422 ; Keb. 359, pi. 52; 
Sawyer v. Eiffert, 2 Nott & M'Cord, R. 511 ; Andreas v. Coppenheafer, 3 Serg. &, R. 255; 
Edie V. Brooks, Sup. Court of Penn. 1814 ; Stark. Lib. N. York Ed. 1826, p. 61, n. ; Hayward 
V. Nay lor, 1 Roll. Abr. 50 ; Hunt v. Thimblethorp, Mo. 418 ; Stark. Lib. 62, f?3, 64, 65, 66; 
Dalt 17 ; Bro. Action sur le Cas. pi. 2 ; Ow. 47 ; Fisher v. Rotereau & Ux, 2 M'Cord R. 189; 
Tracy v. Harkins, 1 Binn. 395, n. ; M'Alexander r. Harris, 6 Mumf. 465 ; Hopkins r. Beedle, 
1 Caines's Rep. 347 ; Green v. Long, 2 Caines's R. 91 ; Beers v. Strong, Kirby's Rep. 12; 
Howard v, Stevenson, 2 Rep. Const Ct. S. Carolina, 408 ; Shock v. M'Chesney,2 Yeate8,473; 
Pond V, Hartwell, 17 Pick. R. 269 ; Gorham v. Ives, 2 Wend. 534, slander ; Sewall v. Catlin, 

3 Wend. 291, slander; Camelius r. Van Slyck, 21 Wend. 70, slander; Digby v. Thompson, 

4 B. & Ad. 821, libel ; Kennedy v, Gifford, 19 Wend. 296, charging party with having bad 
progeny by a dog, which implied the crhne against nature; and see Clegg v. Laffer, 16 Wend. 
9 ; Roberts v. Brown, 10 Bing. 519. To say, " I can transport you," held slander, Curtis v» 
Curtis, 10 Bing. 477. 



LIBEL. 3 

The same thing being written or printed, may be a libel, which, 
being merely spoken, would not be actionable as a slander.(c) 

2. Where a publication in the sense and application intended by 
the maker or publisher, does not defame anj one, it is not a libel by 
such maker or publisher, though it may be the occasion of injury to 
the reputation of some person. (rf) 

3. A representation referred to in a libel, may be thus made part 
thereof. 

As where a print is referred to in a publication by letter-press.' 

4. Malice is shown in respect to libel, by making a publication 
or communicating it to others, wilfully and purposely to the prejudice 
and injury of another. Hatred or ill will towards the party injured 
is not essential to libeL^(e) 

5. A general good purpose of bringing about a reformation in 
public manners, is not inconsistent with, and does not conclusively 
show the absence of, the malice requisite to libel.^ 

6. Malice may consist in a culpable carelessness or negligence in 
publishing.(/) 

7. Reciting a matter as a mere historical fact for illustration, or 
for other justifiable purpose, without intending any personal applica- 
tion, or knowing that such can be made, is not a malicious publish- 
ing t hereof. (^) 

• Watts r. Fraser, 7 C. & P. 369. 1 Snelling, 15 Pick. R. 325. 

• Lord AbingdoQ's C. 1 Esp. R. 228 ; Com'th v. I » Snelling's C. 15 Pick. R. 325. 

(c) Because the writings or printing, being published, may be a malicious and unjustifiable 
injury tx> reputation, when the same words, merely spoken, would not be so. (Smith's C. Skin. 
m ; Darby's C. 3 Mod. 139 ; Sid. 65 ; Cro. Jac. 58 ; Langley's C. 6 Mod. 125.) 

(rf) In order to make words actionable on account of special damage, " they must be such 
that special damage may be the fair and natural result of uttering them." (Per Taunton, J. in 
Kelly V. Partington, 5 B. & Ad. 645. 

(e) Littledale, J. (M'Pherson v, Daniels, 10 B. &. C. 263,) says : ** Malice, in a legal sense, 
denotes a wrongful act done intentionally, without just cause or excuse." Per Story, J.: 
**Midice, in the sense of the law, means wilfulness." (Dexter r. Spear, 4 Mason, 115.) 

(/) Stark. 242 ; Brown v, Croome, 2 Stark. 12, 381, which was a case of inadvertence in 
fiving notice to creditors of a bankrupt. 

(/f) Greenwood t?. Prick, Cro. Jac. 91, cited by Coke, counsel for deft in Brook v. Sir Hen- 
ry Montague. It was the case of a clergyman, who recited out of Fox's Martyrology the 
case of Greenwood, a perjured person, a great persecutor, who had been killed by the hand 
of God. Greenwood was present and heard the sermon. 



4 LIBEL. 

8. Any thing said of another out of grief or from sincere kindness 
and compassionate interest taken in his behalf, and without gross 
and culpable carelessness of its injurious effect, is not a malicious 
publishing of the same.(A) 

9. A communication made in good faith through motives of friend' 
ship, without any intent or culpable negligence of injury to another, 
is not a malicious publication.^ 

10. The maliciously charging another with a crime, where such 
charge directly tends to bring him into disgrace, odium, contempt 
or ridicule, or to exclude him from the society of others, is a libel.(i) 

As where one is charged in this state, with the commission of a 
crime out of the stale, which is disgraceful in this state.* 

11. The maliciously charging one with a disgraceful crime is a 
libel, though it be a crime that, under the circumstances, he is iDca« 
pacitated to commit, where such incapacity is not known to those 
to whom the charge is published.^ 

12. The imputing a fact impossible in the nature of things, but 
popularly believed to be possible, and necessarily implying and sup- 
posing a disgraceful crime, is a libel. 

As the charging a woman with having offspring by a beast.* 

13. The imputation of a crime may be a libel, though it appear, 
by the charge itself, that prosecution for it is barred by the statute 
of limitations.^ 



» Stark. Lib. 222 ; Bromage v. Grosser, 4 B. A: 

C. 247. 
« Cefret v. Burch, 1 Blackf. 400 ; Shipp r. Mc- 

Craw, 2 Murph. 463 j Van Ankin v. Westfall, 



14 Johns. 233, cases of slander. 
3 Carter v. Andrews, 16 Pick. 1. 

* Kennedy v. Gifford, 19 Wend. 296. 

* Van Ankin v. Westfall, 14 Johns. 233. 



[h) Case cited by Twessden, 1 Lev. 82 ; one meeting an acquaintance, said ** he heard be 
had been hanged for stealing a horse." 

(t) Per Story, J. : "A publication which accuses another with a crime punishable by law, 
is a libel." Dexter v. Spear, 4 Mason, 115 ; Brooker v. Coffin, 5 Johns. R. 188; King v. lake, 
2V'ent28; Minor i7. Leeford, Cro. Jac. 114, slander; Jo. 32; Cro. Car. 276; Poph.210; 
Sty. 235 ; Ow. 61 ; 1 Vin. Abr. 405 ; Cro. Eliz. 308 ; Cro. Jac, 158 ; 1 Roll. Abr. 41 ; JoDCi 
V. Heme, 2 Wils. 87; 11 Mod. 255; Wood v. Clark, 2 Johns. R. 10; Hopkins r. Beedle, 1 
Gaines's R. 347; Vaughan v. Havens, 8 Johns. R. 109; Power r. Miller, 2 M'Cord, R. 220; 
Ashbell V. Witt, 2 Nott & M'Cord, R. 364; Crookshank v. Grey & Ux, 20 Johns. R. 345; 
Dtirinells V, Aikin, 2 Tyl. R. 75 ; Rue v. Mitchell, 2 Dall. R, 58 ; Shaeffer r. Kintner, 1 Bimu 
^ ; Parker v. Spangle & Ux, 2 Binn. 60 ; Watson v. Hampton, 2 Bibb's R. 319 ; Fowle v. 
Robbins, 12 Mass. R. 493 ; Hamilton v. Dent, 1 Uajw. N. C. R. 116 ; Clarke v. Binney, S 
Pick, iia 



LIfiEL. 6 

14. The chargiog of one with a violation of law, which would not 
be a disgrace to him, is not a libel. 

As conimon nuisance bjr inadvertently obstructing a highway. (7) 

{j) Andrews v. Koppenheaffer, 3 Serg. & R. 255 ; see also 19 Johns. R. 367. Serjreant 
Maynard puts the case of the violation of the law requiring that bodies should be buned in 
woollen. (2 Mod. 153.) It has been said, that the charging any one with crime involvinff 
moral turpitude or subject to infamous punishment, is a libel. (Brooker v. Coffin, 5 Johns, k! 
188.) This is assuming that such offences are all disgraceful, and seems to imply that no 
others are so. It is generally true that offences involving moral turpitude, or visited by in- 
famous punishment, are disgraceful ; but this is not necessarily and invariably true. In the 
first place, the proposition supposes that some acts declared by the law to be offences, known 
under the description of mala vrohibita, do not involve moral turpitude ; the act is wronff in 
kw and by the mere force of law, and would not have been so but for the prohibition. The 
above proposition also supposes that the imputation of some species of contraventions of law 
10 not a libel. But, says the rule, the imputation of such contraventions as involve moral 
turpitude is a libel. Why ? Not because they are such contraventions merely, but because 
they involve moral turpitude. This is assuming that the imputation of moral turpitude is a 
libeL Now this is not uniformly the case, for tliere are species and degrees of moral turpi- 
tude, the imputation of which is not a libel. That is, tlic code of morals and the law of libel 
do not exactly coincide. If one of these violations of the moral code, which is not regarded 
u a disgrace, is brought under the prohibition of the law, it is not necessarily then made a 
disffrace. Whether it be so or not, will depend on the degree of respect in wliich the law is 
held. That is, as in all other instances of the offonce of libel, it will still depend on general 
opinion and sentiment, whether the act thus prohibited is a disgrace. So in regard to the 
other criterion in the above rule, viz., the prescribing of infamous punishment for any by-law, 
the same remarks are applicable. Whether the assignment of imprisonment as a punish- 
ment for an act will render it a disgrace, depends on general opinion and sentiment. Again, 
the law is not made more clear by advancing these criterion? of the disgraccfulness of an 
ofience, even supposing them to be true criterions, since it is as easy to decide whether an 
act is disgraceful, as to decide whether it involves moral turpitude, or its punishment is infk- 
mous. For these reasons, the rule is put as above in the text, directly upon the circumstance 
of the disgracefulness of the offence imputed. 

Mr. Starkie, (Lib. p. 28, 20,) speaking of actions for libel and slander, gives as a reason for 
adopting this criterion, viz., the illegality of what is imputed, "that though the presumption of 
prejudice to the plaintiff's character in society is frequently the most serious ground of com- 
plaint, yet that such prejudice does not, in itself, furnish a rule sufficiently clear to determine 
the extent of the action. Whence it becomes necessary to adopt some other boundary, 
which, though not exactly commensurate with the injury to be remedied, may, from the 
greater certainty and facility with which it can be applied, conduce in the main to the public 
good." There would be more force in this reason, if it were carried out and applied in all 
cases of libel ; but there are by the common law extensive classes of libels, which do not 
involve a charge of breach of law, of which, accordingly, the law presumes the tribunals to 
have sufficient means of deciding, without resort to this test. There are, again, certain ille- 
gal acts, punishable by law with imprisonment, some of which are mentioned above, the im- 
putation of which is not considered to be a libel. Here are two direct contradictions to the 
principle above stated by Mr. Starkie. Another objection to his principle is, that in tliis case, 
as in others, if the doctrine of the law is diverted from tlie actual merits and demerits of the 
case, for the sake of having some certain but arbitrary rule of decision, the result inevitably 
is an unequal and consequently unjust jurisprudence. It is better to subject a party to the 
opinions and judgment of a tribunal to which he can speak, than to the operation of an inflex- 
ible rale, which does not adapt itself to the merits of the case. 

The courts have, in numerous cases, held charges to be defamations, which were not im- 
patations of offences at law: As a charge of counterfeiting a warrant, (Stme v. Smallcombe, 
Cro. Jac. 648 ;) offering to pay for a dnig to cause abortion, (Lady Cockaine^s C. Cro. Eliz. 
49;) a^freement between two to hire some other to commit a murder, (Tibbott v. Haynes, 
Cro. Eliz. 191 ;) ironical implications against a party's character of a general nature, (Holt, 
R. 425 ;) publishing of one that he is a rogue and a rascal, (The Queen v. Langlcnr, C Mod. 
125;) that R. T., an alderman and justice of the peace, was scandalously guilty of telling a 
lie in divers companies, (The King v. Staples, And. 228 ; Dig. of Law of Lib. 80;) want of 
courage, knowleoge and veracity in a naval officer, (The lung v. Dr. Smollett, Stark. Lib. 



6 LIBEL. 

15. The imputation of a fact which, if true, would subject the 
party to whom it is imputed to civil disfranchisement or civil disabil* 
ity, may be a libel.(A;) 

532 ;) narrative of the affair of the Cocklane ^host, (Dig. Law of Lib. 80.) In Child's C. (13 
Pick. R. 108,) held that a charge of what is disgraceful, though not an offence at law, is a 
libel. So the charging one witii being a drunkard has been ruled to be a libel, (Warrc. Jol- 
ly. 6 C. & P. 497,) though drunkenness was not by law a crime. 

The result then is, that the common law as explained by Mr. Starkie, on pretence that it 
is not safe to submit to the tribunals the general fact whether a party has been defamed, 
assumes to prescribe a test whereby this fact shall be settled, viz., the imputation of a crime 
involving moral turpitude, or punishable by infamous punishment, or, as Mr. Starkie defines 
it, a crime subject to corporal punishment ; and yet in large classes, and in a long list of 
miscellaneous cases not easily reducible to any class, the test is abandoned, and the genenl 
fact of defamation, i.e. malicious injury to reputation, is submitted to the tribunals. 

Mr. Starkie, Lib. 41, contests those numerous cases where the moral turpitude of the crime 
charged, or the infamy of the punishment, is laid down as the limit of libellous imputations 
of crime, on the ground that this limit is dubious, and proposes instead, or rather advances u 
the common law upon his construction of its jurisprudence, that the limit should be the idi- 
putation of offences punishable by " corporal punishment" This would comprehend very 
nearly the whole catalogue of offences, great and small, in the statute-book of this common- 
wealth, since nearly all of them are punishable by imprisonment ; and yet it would not com- 
prehend the case of an offence punishable merely by civil disfranchisement or degradation 
from office, a penalty which may be much heavier than the punishment by a short imprison- 
ment The more the subject is examined, the more evident it appears that any such general, 
arbitrary criterion for the determination of mere matter of fact, viz., injury to reputation, is 
exceedingly inconvenient and irregular in its operation, and in many instances so repugnant 
to the general sentiment, that a law proposing such a rule cannot be carried into effect, for 
either the jury will be warped by that insurmountable sense of right and wrong which is the 
proper and only secure basis of all criminal legislation, and acquit the accused where the law 
would prescribe his conviction, or the general dislike of the law will, through the force of 
public opinion, bring the law itself into desuetude, and thus a general, practical license be 
given for defamation, leaving the reputation of men at the mercy of the malicious. 

Accordingly, in the proposed provisions, any such general criterion is entirely abandoned 
in respect to criminal prosecutions for libel, and the principle is adopted, that injury to repa- 
tation shall be primarily and directly the subject of injury in prosecutions for this offence; 
and it is assumed, that the court and jury are capable of deciding, according to the principles 
given them by the law, whether an act is such an injury to reputation as is defined and speci- 
fied in tlie statutory provisions, and whether tliat injury, in the mode in which it has been 
inflicted, is, under the circumstances of the case, justifiable. 

(k) Eden v. Legare, I Bay. R. 171 ; Wood t\ King, 1 Nott & M'Cord, R. 185 ; Atkinson 
V, Hartley, 1 M'Cord, R. 203, were alleging one to be a mulatto, in South Carolina, where a 
mulatto has no political riarhts, and has not a right of trial by jury. The charging one with 
what, if true, would in England expose him to excommunication, whereby civil disabilities 
are incurred. (Barnabas v. Traunter, 1 Vin. Ab. 396 ; Poph. 36; Stark. Lib. 26.) 

There is a good deal of discussion in the books, whether such general words as ro^ue, 
knavty swindler, villain, &c. are libels. (Stark. Lib. 24 ; Stevenson r. Hayden, 2 Mass. R. 
406 ; Neal r. Lewis, 2 Bay. R. 204 ; Hogg v, Wilson, 2 Nott & M'Cord, 216 ; Taylor r. Stor- 
ffineger, 2 Const R. 367.) In Harding v. Brooks, 5 Pick. R. 244, knave held slander. In 
Stevenson v, Hayden, 2 Mass. R. 406, swindler is held not to be so. Saying one had jn/tm- 
dered a library, held not to be necessarily a slander. (Carter v. Andrews, 16 Mass. R. 1.) 
But the doctrines or rules laid down in these cases are not introduced into the text, since 
they are only philological criticisms, and contradictory too, on the meaning of particular 
words, a matter which seems properly to belong to the jury in each particufar case. The 
real question in these cases seems to be, whether the words import vague, indefinite abuse, 
and are to be considered as mere ebullitions of an^er or dislike, without any definite imputa- 
tion, or are to be understood to import the imputation of what is disgraceful. But whether 
they are to be taken in one or the other construction will often depend on the circumstances 
under which, the persons by whom and to whom and of whom, and the connection in which, 
they are used, in respect to which no general rule can reach particular cases, and the attempt 
to lay down such a rule tends to embarrass rather than facilitate the administration of Justice. 
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16, The charging of any one with a vice or with moral turpi- 
tude, is a libel only where it has the tendency specified in the first 
section. (/) 

The charging of any one with adultery is a libel.* 

So also is the charging of any one with fornication.'(m) 

> Smith V. Minor, 1 Coxe's R., N. J. 16. * lb. 

(I) Stark. Lib. 22, 23, 24 ; Ward v, Clark, 2 Johns. R. 10 ; Hopkins v. Beedle, 1 Gaines's 
R. 347 ; Shaffer v. Kintzer, 1 Binn. 537 ; Parker v. Spangler & Ux, 2 Binn. 60 ; Watson r. 
Hampton, 2 Bibb. R. 3J2; per Goddard, J. 2 Gonn. R. 51 ; per Tilghman, G. J. 2 Binn. R. 
210 ; GaldweU v. Hobey, Hardin's R. 530. 

By the general doctrine of the common law, an imputation, tending to bring a party into 
hatred, contempt or ridicule, is a libel, and it seems to be quite anomalous that it should be 
considered the less so, because it is a charge of a vice or immorality. And accordingly, there 
are not wanting decisions that such a charge is a libel. In Stevenson v, Hayden, 2 Mass. R. 
406, it is held, that calling one a cheat is defamatory. In Neal r. Lewis, 2 Bay. R. 204, the 
publishing of one that he was " a damned swindler," was held to be a libel. But charging 
with embezzling goods has been held not to be a libel. (Galdwell v. Abbey, Hardin's R.530.) 

It has been ruled in England, that the charging one with being a drunkard is a libel, 
(Warr r. Jolly, 6 G. & P. 497,) though drunkenness is not there a crime. Imputations of 
fraud are distinctly held to be libellous. See cases infra. 

The fundamental principle and ground of the law of libel, stated in very many of the Eng- 
lish cases, viz., a tendency to cause a breach of the peace, shows plainly that it is not con- 
fined to the charge of a crime, for many imputations, other than of crimes, have quite as di- 
rectly such tendency as the imputation of a crime. Ridicule and caricature are of this de- 
scription. 

(m) The English rule on this subject is, that words, imputing to a woman want of chastity, 
are not an actionable slander, except in London or some burroughs, unless special damage 
be shown. (Moore, 2 Meagher, 1 Taunt) This doctrine runs through the English jurispru- 
dence. But it would not necessarily follow from this, tliat the same charge published in 
print would not be a libel. 

In the United States, the jurisprudence on this question is not uniform in the various states. 
Some of the cases make the doctrine turn upon the criterion of tlie fact charged being or not 
being a disgraceful offence, punishable under the laws of the state by an infamous punish- 
ment. This criterion, as has already been suggested, is by no means satisfactory. The 
circumstance, however, of an act being prohibited by law as an offence, is certainly a subject 
of consideration among other circumstances in deciding whether it is disgraceful. The law 
is one of the evidences of the general opinion. If tlie prohibition by law were adopted as 
the criterion, then the above charges, not justified, would be defamations in this common- 
wealth, by the laws of which both adultery and fornication are offences punishable by impris- 
onment. (Rev. Stat c. 130, s. 1, 2, 4, 5.) In a very early case in New Jersey, (Smith v. Mi- 
nor, 1 Goxe's R. 16, 1790,) tlie charge of fornication was held to be defamatory, on the 
ground that the reason for holding otherwise in England, viz., that it was a spiritual offence, 
of which the ecclesiastical courts had jurisdiction, was not applicable in that state, where 
there were no such courts. In Pennsylvania, the charge of adultery is held to be a defama- 
tion, the act being punishable by the laws of that state. (Brown r. Lamberton, 2 Binn. R. 34.) 
A similar doctrine has prevailed in Kentucky since the law of 1812, making adultery and 
fornication criminal offences, (Morris V.Barclay, 1 Litt 64 ; Matthews r. Davis, 4 Bibb. 173;) 
though before that law the rule was different (Elliott v. Ailsberr}-^, 2 Bibb. 273.] In the 
court of appeals of Maryland, it was held, that charging with fornication, no special damage 
being shown, was not a defamation. (Stanfield v. Buyer, 6* Har. & Johns. 248, (1824.) Similar 
decisions have been given in South Garolina, (Boyd & wife v. Brent, 1 Const R. 101,) where 
charging a married woman with adultery was held not to be slander, no special damage be- 
ing proved, though the decision was put entirely upon the authority of English jurisprudence, 
and Brevard, J. remarked, " I will not say what my opinion would be if 1 had the power to 
make the law.'' In Robert W. & wife v, E. L. 2 Nott & McGord, 204, a similar decision 
was made respecting a similar charge, in which case Richardson, J. remarked, " This is one 
of those decisions springing from the common law doctrines, often complained of, but now 
requiring legislative aid to remedy." In Connecticut, a charge of fornication or adultery is 
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And so also is the saying of one that *' he has been deprived of a 
participation of the chief ordinance of the church to which he 
belongs, by reason of his infamous, groundless assertions.^ 

17. Maliciously imputing to another a disgraceful breach of trust, 
knavery, fraud or dishonesty, is a libel.(w) 

As charging one with a dishonest breach of trust as appraiser of 
goods between parties." 

Or charging one with cheating at games.' 

Or saying of one he has gained a sum of money in a service, 
God only knows whether honestly or otherwise.* 

Or charging one with a fraudulent, gross misrepresentation of cir- 
cumstances.* 

18. The malicious imputing of a disease or infection which is dis- 
graceful, or which would directly tend to exclude one from the 
society of, or association with others, is a libel.(o) 



» McCorkle v. Binns, 5 Binn. 310. 
■ Bryant v. Loxton, 11 Moore, 344. 
» Digby V. Thompson, 4 B. & Ad. 821. 



< Clegg V. Laffer, 10 Bing. 250. 

^ Chabb V. Hannagan, 6 C. & P. 431. 



a defamation, (Frisbie v. Fowler, 2 Conn. R. 707,) both those acts being there panishable ai 
offences. It has been repeatedly held in New York, that a verbal charge of adultery or f<M^ 
nication is not a slander, unless followed by special damage. In Buys Sl wife v. Gillespie, 
2 Johns. R. 115, it was so held of a charge of adultery against a married woman. Kent, C. J. 
ffivinflf tlie opinion of the court, remarked, that the only question was, whether the statues of 
New York had altered the common law ; if not, we can only say with Lord Holt, (12 Mod. 106, 
Comb. 392,) that "such words are a great scandal, and for which, if we could, we would en- 
courage an action, but the law has ordained otherwise." A subsequent case in that state, 
(Brooker v. Coffin, 5 Johns. R. 188,) was for saying that a woman was a common proetitote. 
By the law of that state, a common prostitute was liable to commitment to the house of co^ 
rection. Spencer, C. J. giving the opinion of the court, laid down the rule as adopted by the 
court on deliberation, that "in case the charge, if true, will subject tlie party charged loan 
indictment for a crime involving moral turpitude, or subject him to an infamous punishment, 
then the words will be in themselves actionable." And he further remarked, that, in the 
conflict of cases, the court might "lay down a rule which would conduce to certainty," and 
so they laid down the above, and considered the case as not coming within it, the act charged 
not being tndictablef and the punishment not being infamous. The same doctrine has been 
followed in the same state in a more recent case. (Moody r. Baker, 5 Cow. 351, (1832;) and 
see Williams r. Hill, 19 Wend. 305.) In this state, the charging a woman with fornication 
has been held to be slander. (Miller v. Parish, 8 Pick. .584.) It seems, indeed, most singular 
that the above imputations, especially when made against females, should ever have been 
considered not to be defamations, either in England or the United States, but particularly in 
the United States, where the reason on which the doctrine is founded in England does not 
exist 

(n) Such imputations expressed in general terms, such as rogvt^ rascal, cheats swindkr^ 
though not actionable when merely spoken, have been held to be libellous when written or 
printed. (1 Will. Saund. 248, n.(3), cites King v. Lake, Hard. 470; Austin v. Culpepper, 
Skin. 123; 2 Show. 313 ; Villers r. Monsley, 2 Wils. 403; J. Anson v. Stuart, 1 T. K. 748; 
Harman v. Delany, 2 Str. 898 ; Bell v. Stone, 1 B. & P. 331 ; Thornley v. Lord Keny, 4 
Taunt 355. 

(o) Charging one in writing or print with having the itch, has been held to he a libel (1 
Will Saund. 248, n. (3,) and caseis there cited.) 
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19. Charging another with fraud, gross mrscondirct^ gross viola- 
tion of duty, or gross malversation or gross breach of trust in his 
public office, place or trust,^ where such charge directly tends to 
bring such other into disgrace, is a libel ; whether, at the time, he 
continues, or has ceased to hold such office, place, or trust.(jp) 

20. The maliciously charging one with gross fraud, or gross 
misconduct, or gross breach of trust '\n^(q) or gross unskilfulness in, 
incompetency to, or disqualification for^ his profession, occupation, 
trade, or employment, where such charge has the tendency specified 
in the first section, is a libel. 

21. The mere depreciation of the value of any article of property 
of another, in consequence of a publication, without any aspersion 
upon his character, is not a ground of criminal prosecution for li- 
bel.(r) 



* Chaddock v. Briggs, 13 Mass. R. 213 ; Onslow 
V. Home, 3 Wils. 177 ; Chipman v. Cook, 2 
Tyl. R. 456 j Dole v. Van Renselaer, 3 Johns. 
Cas. 279; Cro. Car. 14 ; Lindsey v. Smith, 
7 Johns. R. 360 ; Oakley v. Farrington, 1 



Mod. 125 ; 1 Hawk. 58 ; Rex «. Wright- 
son, Salk. 698 ; 1 Ld. Raym. 153 ; Holt, B. 
354, 364 ; 5 Mod. 203 ; Rider, 1, 1030 ; Dar. 
by's C. 3 Mod. 139 ; Sid. 67 ; Cro. Jac. 58 5 
How c. Prinn, Holt, 652 ; Harper v. Beaa- 



Johns. Cas. 129 ; 4 Ca. R. 16 ; Rex v. Darby, ; mond, Cro. Jac. 56 ; Stark. Lib. 119, 147, 155, 

3 Mod. 139 ; 6 Mod. 125 ; Hawk. P. C. c.21, ' 156. 

s. 18, 7th Ed. ; The Queen v. Langley, 6 , ' 2 Mod. 159. 

(p) Held slander of one in his office, afler his ceasing to hold it, does not lie; (Forward 9. 
Adams, 7 Wend. 204 ;) but it is so held on the ground that the action is founded wholly on 
pecuniary loss by loss of the office. In Cramer v, Riggs, 17 Wend. 209, it was held that an 
«ction for libel lies for publication concerning one in relation to his office after it has ceased. 
And see 1 Ld. Raym. 15:i; S. C. Comb. 414 ; Nun's C. 10 Mod. 186; Winn's C. 11 Mod. 
166; 12 Mod. 98, 514 ; Walden'a C. 12 Mod. 414; Str. 420; 1 Ld. Raym. 153; Comb. 
13, 46, 65, 66, 414 ; Carth. 14, 15; Cranfield's C. 5 Mod. 203; 3 Mod. 139; 6 Mod. 124; 
1 Sid. 432 ; Rogers's C. 7 Mod. 28 ; Skin. 68 ; I Russell on Cr. 302, 325, 7tb Ed. ; Stark. 
Lib. 532, 5:»; Holt, Lib. 153; White's C. 1 Camp. 359, [on court and iury ;] Evans's C. 
3 Stark. R. 35; Brigstock's C. 5 C. & P. 184, [on magistrates ;] Powers v. Dubois, 17 Wend. 
63, charging with misconduct as representative ; Turvill v, Dolloway, 17 Wend. 426, waa 
lield that a justice knowingly gave a false jurat, which in fact was a mistake. 

(q) King V. Lake, 2 Vent 28, (private suit) The charging an attorney with betraying con- 
fidential communications of his clients, is a defamation. (Moore t;. Terrell, 4 B. d& Ad. 870.) 

(r) Kerr r. Shedden, 4 Car. & P. 528, was an action for reporting the plaintiff's ship in too 
low a class ; and Ingram v. Lawson, 9 C. & P., 323, was an action for publishing that 
the plaintiff ^s ship was leaky. So an action is maintainable for slander of title ; but in 
criminal prosecutions the injury to reputation is the subject of inquiry ; and a damage to title, 
nr a reduction of the market value of property in consequence of any publication, is not, of 
itself, necessarily discreditable to the owner. Of course, if a libel injure the reputation of 
the libelled party, and at the same time injures his title or the value of his property, the li- 
beller is not the less subject to criminal prosecution for this two-fold effect of the libel, but 
the pecuniary damage is the proper subject of redress by action. 

2 
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22. The making of a libel is the writing, printing, devising, in- 
venting, constructing, or in any way forming of the same ; or aiding 
or assisting therein ; or the instigating, procuring or promoting 
thereof, with the intent, in either case, that it shall be published.^ 

As dictating or repeating it to another to write, or writing it on such 

dictation.* 
The taking a copy of a libel, without an intention of publishing it, 

is not a making of it. 

23. The publishing of a libel is the maliciously putting of it into 
circulation, or the promulgating, exhibiting, dispersing or distributing 
of it, for the purpose of making it known, and thereby, in fact, 
making it known, to others ; or aiding or assisting therein, or the 
causing, procuring or promoting thereof. 

As by reading, singing, or repeating it to others ;(«) or by sending 
it to the party libelled ;(/) or by sending it to a third person;' or 
by printing it;(w) or by distributing copies of it;* or by lending 
it to another to be copied ;* or by delivering it to another to be 
published;* or by procuring another to publish it;' or by offering 
or exposing it for sale ;® or by distribution and sale of it, or offer- 
ing it for sale, by one's servant or agent ;(v) or by exhibiting or 



• Thorley c.Earl of Kerr, 3 Camp. 214 ; Bearers 

C. 2 Salk. 419 ; Lamb's C. Moore, 813. 

• Paine^s C. 5 Mod. 163 ; and see Beare, 1 Ld. 

Raym. 414; Lamb's C. Moore, 813. 

• Rust. Ent. Action Sur le Case, 1 Ld. Raym. 

341, 417, 486. 
« Rex V. Almond, 5 Bnrr, 2686. 



* Lambe's C. Moore, 813. 
« Williams's C. 2 Camp. 646. 

7 Rex V. Johnson, 7 East, 67 j Burdctt r. ColmMr 

5 Dow. 201 J 5 Bac. Abr. tit. Libel, 208; 2 
Stark. Ev. 455, N. Y. Ed. 1834 ; Lambe's C 
Moore, 813. 

8 Strahen's C. 12 Vin. Abr. 229. 



(s) 5 Co. 125; 9 Co. 59; Rex v. Benfield, 2 Burr. 985; Paine's C. 5 Mod. 163. In 
Moore, 627, it is said, repeating a part of a publication in merriment is not a publication, bat 
it seems to be a publication of that part See also cases cited, 2 Stark. Ev. rt 3, Ed. 1834, 
p. 434 ; also Lambe's C. Moore, 813 ; Nutt's C. 1 Bam. K. B. 306. 

(t) Phillips V. Janson, 2 Esp. R. 624, per Kenyon, in respect to indictments ; Edwards 9. 
Wooton, 12 Co. R. 35 ; Stark. Lib. 350, 505; Lyle v. Clason, 1 Caines's Rep. 581 ; States 
Swindle, 1 Yerg. 581. In an action for libel, the sending it to the party libelled is not a 
publication. (Phillips v. Janson, supra ; 12 Co. R. 35 ; 2 Esp. ^24 ; 1 Caines's R. 581 ; Ross, 
on Cr. 339.) 

(u) Lord Hardwicke considered it to be no excuse that the printer did not know the cod- 
tents of the libel. (2 St Tr. 469.) But this, it should seem, ought to depend upon the par- 
ticular case, for there are many cases in which persons employed in a printing-office can 
hardly be supposed to know the meaning and personal application of what they print, and 
would not be in fault for not knowing it, and so could not be considered as publLahing it war 
liciously. 

(v) King V, Nutt, 1 Bam. K. B. 306 ; Andres v. Wells, 7 Johns. R. 260 ; Wallis's C. 3 Esp. 
Gas. N. P. 21 ; Topham's C. 4 T. R. 126. The doctrine of some of these cases is, that thoaA 
the servant or agent publish without the knowledge of his employer, the latter is amweiabie; 
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exposing to the view of others a libellous caricature, sign or 
effigy.* 

Printing or procuring or promoting the printing of a libel in a peri* 
odical publication issued in another state, which usually circu- 
lates in this state, or which is intended to circulate in this state, 
where the libel is thereupon in fact circulated in this state, is a 
publishing of the libel in this state, though the person so procuring 
or causing it to be published is himself at the time in another state.* 

The mere having a libel in possession is not a publication by the 
person so merely having it in possession ;' nor is the merely 
hearing it read, though the party hearing it may signify his ap- 
probation ;* nor is the mere reciting it for a justifiable purpose, 
not intending or knowing its personal application;* nor is the 
merely reading it, not being previously apprized of its meaning;^ 
nor is the showing it to those who do not understand its mean- 
ing f nor the delivery of a copy by mistake ;• nor is the delivery 
of it without knowing its contents,' as by a carrier;*® nor is the 
reciting it by compulsion ;" nor is the mere copying it for some 
lawful and justifiable purpose ;*' nor is the making copies of a 
petition to the legislature, in the usual course of business, for the 
use of the members ;" nor is the mere saying that such a libel 
had been made.'* 



24. Where a libel is sent from one place to another place, to be 
mmunicated to others, and it is thereupon so communicated, this 
a publication, both in the place from which and that to which 



is sent. 
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Co. R. 125. 

Handing's C. 3 Pick. 304. 
Keb. 502, pi. 56-, Vent. 31 ; Stark. Lib. 508. 
Co. 59 ; Lamb's C. Moore, 813. 
(rcen v. Prick, Cro. Jac. 91. 
fine's C. 5 Mod. 167; 9 Co. 59; Lamb's 
2. Moore, 813. 

[aynard v. Beardesley, 7 Wend. 560, per the 
Dhancellor. 
aine's C. 5 Mod. 167. 
:uU's C. Fitz. 47 ; 1 Bam. K. B. 306. 



»<> Day c. Bream, 2 Mood/& R. 54» 

» Lamb's C. Moor, 813. ' 

« Beare's C. 1 Ld. Raym. 417. 

" Lake v. King, 1 Mod. 58. 

»* Moore, 627. 

>* Ward V. Smith, 6 Bing. 749, which was a let* 

ter sent from England to Sierra Leone ; 

Rast. Ent. tit. Action sur le Case, 3. a. ; 1 

Ld. Raym. 341, 417, 486 ; 1 Camp. 215 j Bal. 

N. P. 6 ; Johnson's C. 7 East, 65; BtUrdett's 

C.3B. &A. 717; 4B.&A. 95. 



t no general rule can certainly be laid down to this effect, especially in a criminal pro* 
iding, for his being answerable must depend upon his authorizing the publication, and it 
rms reasonable that he should be permitted to show, that, though the libel was published 
one in his employment, he did not authorize it, or do any act which could be construed 
an authority to publish a libel. The responsibility of the employer for the acts of those 
bis employment, seems to rest upon the same principles in this case as in others, and so 
the decisions respecting the responsibility of editors and proprietors of newspapexs, sab« 
[oently cited. 
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25. A libel on the dead is subject to a like punishment as one 00 
the living, where the same is malicious in respect to persons liviog, 
and directly or indirectly defamatory of, or an outrage against, or 
injury to, persons living, and is intended so to be by the maker or 
publisher, (w;) 

26. A libel may be of a body, board, class, society, or association 
of persons, no less than of one or more persons individually.(x) 

27. The same libel may be on a body and on the individuals ai 
such body.^ 

28. The offence of libel may be committed in respect to an alien 
friend.* 

29. A publication inveighing against mankind in general,' or 
where it is not made to appear, by the publication or the evidence, 
who are reflected upon, is not a libel-^ 

30. Any person is chargeable with and answerable for libel, only 
according to the meaning intended by him to be conveyed to others, 
and the application intended by him to be made by others, and onlj 
as far as such meaning would in fact be conveyed to, and such ap- 
plication made by others.^ 

" Ellis V. Kimball, 16 Pick. R. 132. M 1 Ld. Raym. 486. 

« Pinero v. Judson, 6 Bing. 212. * 2 Siark. Ev. 461, n. (p)y N. Y. Ed. 1834. 

» 3 Salk. 224 ; 1 Ld. Raym. 486. | 

{id) The doctrine is well established at the common law, that blackening the memory of 
the dead is a libel, where it plainly tends by its direct consequence to be, and ie maliciously 
intended to be, an outrage to, or defamatory of, persons living. (Avery's C. 7 Connect R. 
268 ; 1 Hawk. 193, 8th Ed. ; Topham's C. 4 T. R. 126 ; 1 Russ. on Cr. 333, 7th Ed. ; Stark. 
Lib. 493 ; 5 Binn. R. 281 ; Sharff's C. 2 Binn. R. 514 ; 5 Co. R. 125 ; WoodfalPs C. Lofil, 
776 ; 4 Mass. R. 168 ; Wood, b. 3, c. 3, p. 445. 
^ Imputations on the reputation of the dead are not libels, unless they are made with a de- 
sign to bring contempt or ridicule upon, or stir up hatred against, the living, and they muft 
be 80 alleged in the indictment (Topham's C. 4 T. R. 125.) 

(r) Osbom's C. 2 Bam. K. B. 138, 166 ; S. C. 2 Swans, tm ; Williams's C. 5 Bam. & Aid. 
559; IDowLdtRvl. 197; 5 Bac. Abr. 201 ; Stark. Lib. 494, 533 ; Com. Dig. Libel, A. 2; 
lSid.219; Jenour^s C. 7 Mod. 400 ; Holt, Lib. 247 ; case of Watson «k others, 3 T. R. 199; 
case of White & another, 1 Camp. 359 ; Evans's C. 3 Stark. 35 ; Holt, Lib. 247 ; Hawk. b. l,c 
73, 8. 9, 7th Ed. An information was sustained for a libel on tlie body of magistrates of a place, 
in Brigstock's C. 6 C. & P. 184. And a libel on a body of persons may be the subject of an 
indictment, though none of them could individually maintain an action. (Sumner v. Buel, 12 
Johns. R. 477 ; and see White v. Delavan, 17 Wend. 49, and 21 Wend. 26.) This last was 
the case of the brewers of Albany. It has been held in England, that a corporation or joint 
stock company may maintain an action for libel. (Williams v. Beaumont, 10 Bing. 260.) 



LIBEL- 13 

SL The maker or publisher of an alleged libel is presumed to 
have intended that it should be understood and applied by others, in 
its natural and obvious sense; but a different intention may be 
proved.^ 

32. Where an alleged libel has been published, it is presumed that 
the person making the same intended that it should be published. 

33. It is presumed, the contrary not appearing, that any person 
making or publishing a libel, did so knovi^ingly, and understanding 
its meaning, import, and obvious application.(^) 

34. A person having the superintendence, direction and control 
of a published work, vi^hether as proprietor, editor, agent or otherwisci 
is presumed to know of, and to intend the publication of its contents. 

35. A publication of a libel by a servant, or person employed by 
another in the business of publishing, in the course of his employ- 
ment as such, is presumed to be a publication by the employer ; 
which presumption may be rebutted, by proving that it was without 
his knowledge, authority, sanction, consent, acquiescence or conni- 
vance, and that he was not wanting in due diligence and attention 
to prevent the publication.^(c) 

A libellous letter, written by a person usually employed by another 
to write letters, is not presumed to be authorized by such other.' 

» Dexter v. Spear, 4 Mason. 115. I ^ Harding v. Greening, 1 B. Moore, 477. 

« 2 Stark. Ev. 455, N. Y. Ed. 1834. I 

(y) Where one delivers a libel not knowing its contents, this is not a publication by him. 
(Per Kenyon, C. J. in Topham's C. 4 T. R. 128 ; Chubb v. Flanagan, 6 C. & P. 431.) 

(2) On the subject of the two above sections, see Gutch's C. 1 Mood. & Malk. 433; Attor- 
ney Gen. V. Siddon, 1 Tyr. 41 ; Almon's C. Burr. 2G86 ; 2 Stark. 455, N. Y. Ed. 1834 ; Nutt's 
C. 1 Barnard, K. B. 306 ; Dodd's C. Dig. Law Libel, 27 ; Russ. on Cr. 7th Ed. 341 ; Harding 
V. Greening, 8 Taunt 42 ; Stark. Lib. 370. Where the proprietor, trustee or mortgagee of 
a publication, or one having a mere lien on it, has no agency or superintendence of it, and 
no culpable intent in regard to its contents is imputable to him, he is not answerable crimi- 
nally for its contents. (Topham's C. 4 T. R. 125, implied per Kenyon, C. J.) In the case of 
Woodfall, proprietor of the paper in which Junius^s letters appeared. Lord Mansfield says, 
" Where the act is in itself unlawful, the proof of justification or excuse lies on the defend- 
ant, and in failure thereof, the law implies a criminal intent." This was impliedly assuming 
that if, from the facts, it was apparent that no culpable intent or neglect could be imputed to 
the defendant, he was not answerable. In the case of Andres v. Wells, 7 Johns. Rep. 260, 
it was held, that a mortgagee of a newspaper establishment, the mortgagor remaining in pos- 
session, is not answerable in an action for a libel published in the paper. A carrier, not 
knowing the contents of a paper carried, is not answerable. (Day v. Bream, 2 Mood. & Rob. 
54.) It was held to be no excuse for a printer of a libel that he did not know its contents. 
(Per Lord Hardwicke, 2 St Tr. 469.) Per Story, J. : « It is no justification or excuse for a 
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36. P. The writing, printing or publishing, in good faith and 
without malice, in the due exercise of any lawful function, or the 
discharge of any public, social or private duty, or in the due prose- 
cution, maintenance or defence of any interest or legal right, what 
may be prejudicial to the reputation of another, is privileged, and is 
not a libel by the person so writing, printing or publishing the same; 
provided the occasion and motive be adequate, the grounds reason- 
able and probable, the matter written, printed or published perti- 
nent, and the mode and extent of the publication suitable, and no 
more than commensurate with the occasion and with the justifiable 
object.(aa) 

2^. The publishing to either branch of the legislature, by any 
member of such branch, any matter within the authority or cogni- 
zance thereof, is privileged. So also is the writing or publishing of 
any matter by any such member, the writing of which, or such pub- 
lication of which, pertains to the exercise of his functions and dis- 
charge of his duties. (66) 

libel printed in a newspaper, that the printer of the newspaper did not personally know the 
party libelled." (Dexter r. Spear, 4 Mass. R. 115.) That is to say, if the person having Ae 
control of a publication permits it to be the vehicle of a libel, through his own culpable neg- 
ligence, this constitutes legal malice on his part, and he is accordingly answerable. 

(ad) The instances given under the following sub-sections, are illustrations of the above 
proposition. There is no question of the doctrme as applied to suits, or occafiions equivalent 
to a suit; as, for instance, an objection to the appointment or an application for the removal 
of a public officer. And so in case of private social duty, as that of a friend to a surety, 
stating to him the dishonestv of his principal and his danger of loss thereby. (Dunman f. 
Bigg, 1 Camp. 269, n.) Other similar cases are stated. The jury is to judge whether there 
was any sufficient occasion for any defamatory statement, for a trivial interest or occasion of 
any sort will not justify a grave defamatory imputation. So the jury is to judge of the prob- 
able grounds of tlie statement, for tliere may be malice in a prosecution, and so there may be 
in the mode of maintaining or defending any right 

{hb) The constitution, (Pt 1, a. 21,) guaranties the freedom of " deliberatien, speech and 
debate" to the members of the legislature. Written and printed repoits and records would 
necessarily be included as incidental to freedom of deliberation. It is held in Coffin's C. (4 
Mass. R. 1,) that tho privilege extends to words spoken out of the representative assembly, in 
case they are spoken by the member in the exercise of his functions as such ; but that itdoei 
not extend to his unofficial acts, whether in or out of the house. It does not extend to the 
publication of a speech by a member, though made for the purpose of correcting errors in 
anotlier report of it (Creery's C. 1 M. & S. 273.) The privilege is not confined to the mak- 
ing of a speech, but " extends to the giving of a vote, to the making of a written report, and 
to every act resulting from the nature and in tlie execution of his office." So the privilege 
extends to what is done in committee, or in convention of the two houses. ^Coffin's C. 4 Mass. 
l.| But it does not extend to what is said by one member to another in the house, not having 
relation to the business of the house. 

An order of the house of commons to publish a report of commissioners on the state of the 
prisons, was ruled by Lord Denman not to be a justification of the publisher, who sold copies 
under an order of tlie house of commons. He said, " I am not aware of the existence in this 
country of any body of men whatever who can privilege any servant of theirs to publish t 
libel upon any individual. I am of opinion that the publisher who publishes in a public shopy 
and especially for money, that which may be injurious and possibly ruinous to any one of the 
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3^. Every public officer, and any board or body of persons having 
legal jurisdiction and cognizance of a matter, is privileged in writing, 
printing or publishing in good faith, and in the usual or in due course 
of proceeding, any thing, the writing, printing or publishing of 
which pertains to the legal exercise of his functions and legal dis- 
charge of his duty as such.(cc) 

Judges are privileged in what concerns the administration of justice,^ 

grand jurors in making presentments,* and a petit jury in giving 

a verdict.' 
Any matter published by a public officer, out of the usual or due 

course of proceedings, is not privileged. (rfc?) 
A writing maliciously made or published by a public officer, under 

mere pretence of official duty, is not privileged/ 

4^. A person is not subject to punishment for libel, for any thing 
pertinent to the subject matter of consideration or inquiry, in good 



» Per Eyre, C. J. 1 T. R. 503 ; as allegations in 
the judgment of the court. Jekyll v. Moore, 
5 B. & P. 341 ; Home v. Bentinck, 2 B. Ac B. 
130 ; Goodnow v. Tappan, 1 Ohio R. 60. 



« Stark. Lib. 184 ; 5 Bac. Abr. tit. Libel, 199 ; 
Moore, 027 ; Hawk. P. C. book I. c. 73, s. 8. 
3 Per Eyre, B. 1 T. R. 503. 
* Goodnow V. Tappan, 1 Ohio, 60. 



kii^s subjects, must answer that subject in a court of justice." (Stockdale v, Hansard, 7 C. 
&P. 731.) This case gave rise to much discussion at the time respecting the extent of the 
privUeges of parliament The doctrine stated by Lord Denman seems to be laid down too 
Droadly, since, as appears from the whole course of jurisprudence on this subject, that the 
courts, parties in court, legislators and individuals are privileged within certain limits to pub- 
lish what is defamatory of individuals ; and of course tlie servants and agents employed by 
them in the course of the exercise of any such privilege, are protected by the privilege. But 
the point really ruled by him was, that the privilege of parliament did not extend to such 
publication of such a document Now it must necessarily be left for the most part to juris- 
prudence to decide on the extent of the privilege of any legislative body, any party to a suit, 
or any individual pursuing or defending his interests and rights. All that can be done by 
legislation is to lay down some general rules on the subject 

In Wright's C. 8 T. R. 293, Dangerfield's narrative of the popish plot, published by Sir 
William Williams, speaker of the house of commons, by order of the house, was held to be 
a libel in Williams's C. 2 Shower, 471 ; Hobb. 18; 11 Ilarg. St Tr. App. 33, n. Williams 
was fined £10,000, and on payment of 8000, satisfaction was entered on the record. The 
decision was on demurrer to the jurisdiction of the K. B., and was influenced by the political 
state of the times. See remarks of Kenyon, C. J., Wright's C. 8 T. R. 293 ; and Charlton v. 
Walton, 6 C. & P. 385. It was ruled, that a report of what occurred before commissioners 
of inquiry, respecting corporations, was not justified by evidence of its accuracy, but that 
aach evidence might go in mitigation of damages. 

LfOrd Abingdon made a speech in the house of lords defaming Mr. Sermon, his attorney, 
and then published it at his own expense. Lord Kenyon ruled, that, if published inadver- 
tently, it would not be a libel. In order to constitute a libel, the mind should be in fault 
That is, the offence, if any, consisted in the publication being made by the member, without 
the limits of his privilege. (Lord Abingdon's C. 1 Esp. 226.) 

{ee) As in case of a selectman saying in town meeting, on probable grounds, that a voter 
pat in two votes. (Bradley v. Heatli, 12 Pick. 163.) This was an action for slander, but the 
principle is common to slander and libel. 

Idd) Oliver v. Bentinck, 3 Taunt 456, where the defendant, Governor General of India, 
paoliihed reasons for dismissing the plaintiff from the service. 
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faith and on probable grounds or cause, written or printed by him 
in the usual or in due course, or published by him in the usual or in 
due course of proceeding, as a party, or being interested in, or as 
counsel, agent, next friend, guardian or representative of, or in be- 
half of a party, or one interested in, or as the authorized represeDta- 
tive of, and in behalf of the public, in any prosecution, suit, petition, 
motion, subject for determination or action, complaint, remonstrance 
or memorial, pending or about to be brought before any court, jury, 
tribunal, officer, magistrate, commissioner, arbitrator, referee, auditor, 
person, board or body, having, according to law or the agreement of 
parties or under the circumstances of the case, the jurisdiction, cog- 
nizance or hearing thereof, or authority to proceed therein. 

As charges, allegations and communications of matters pertinent, 
made in good faith on probable grounds, by a party or his coun- 
sel, agent, next friend or representative in pursuit or defence of a 
suit at law or in equity, or a criminal prosecution. (cc) 

[ee) Blanding's C. 3 Pick. 304; Beauchamp v. Craft, Dyer, 285; Anfield v. Pemhill, 2 
Bule. 269. In Brook v. Sir H. Montague, Cro. Jac. 90, it was held, that " counsel hath a 
privilege to enforce any thing which he is informed by his client, it being pertinent to tbe 
matter in question." But this ought to depend on the probable or justifiable grounds, since 
the mere naked assertion of a client or party would not, in all cases whatsoever, afford such 
ground ; and whether it does or not, is a matter of fact in the particular case. 

Mr. Justice Bay ley remarks upon this subject, that " it is tlie privilege of counsel to stale 
facts, although they may be injurious to the character of individuals, and he is privileged so 
to do, if he speaks conscientiously according to his instructions. He is privileged to make 
even calumnious observations against the party, the witnesses, and the attorney in the cause. 
The law allows him this privilege because it is for the advantage of the administration of jus- 
tice that he should have free liberty of speech. It does not follow Uiat all persons may pub- 
lish in the newspapers the observations made by him." " If a counsel utter observatkiDi 
injurious to individuals and not relevant to the matter in issue, it seems to me that he would 
not therefore be responsible to the party injured in a common action of slander, but it would 
be necessary to sue him in a special action of the case, in which it must be alleged that the 
matter was malicious, and witliout reasonable or probable grounds. (Lewis v. Wiuter, 4R& 
Aid. 605.) And see as to privilege of counsel, Stark. 206, and authorities there cited; aks 
M'Millan v. Birch, 1 Bin. 186, per Tilghman, C. J. ; Hodgson v. Scarlett, 1 B. dt Ald.9S3; 
Flint V. Pike, 4 B. dt C. 473, per Bay ley, J. 

It is remarked by Mr. Justice Holroyd, that in a case of words spoken by a barrister in the 
course of a cause, it may not perhaps be sufficient to allege and show even that the words are 
false, without also alleging and showing that they were uttered without probable cause. 
(Fairman v, Ives, 5 B. & A. 642.) But this must depend on the matter being in the case, 
for counsel certainly have no license to travel out of tlie record and evidence to de&me pe^ 
sons, whether parties or not, on probable or improbable grounds. 

The counsel has such privilege as representing a party. The party himself accordin^J 
has the same privilege. (Dyer, 285 ; 2 Buls. 269 ; Hawk. b. 1, c. 73, s. 8 ; 5 Bac. Abr. tit Idh. 
199, per Parker, C.J. ; Blanding's C. 3 Pick. 304; Bingv. Wheeler, 7Cowp.725; BuL 
N. P. 10; Brook ». Montague, Cro. Jac. 90; Vigours t?. Palmer, 1 P. A. Brown^ R. 40; 
Kean v. McLaughlin, 2 Serg. Sl R. 469.) So matters written or published in the pleadince 
or otherwise, in the usual course of a civil or criminal prosecution, are privileired. (2 Buk 
969; 1 Roll. R. 61, articles of the peace ; 4 Co. 14 ; Astley v. Young, 2 Burr. 807, affidafit; 
Weston t>. Dobinet, Cro. Jac. 432, exception; 3 Bl. Com. 125; 10 Mod. 210; Dyer, 28S, 
bill in the star-chamber ; and see Findeni). Westlake, 1 M. & M. 464.) So there is no action 
for words in the course either of a civil or criminal proceeding. (Hatt 11, acctttation befbit 
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Or directions to an officer as to the arrest of a party charged with 

an offence.' 
An application to a justice of the peace, in good faith on probable 

grounds, for a warrant to arrest another for an alleged crime.' 
A complaint to a court against one of its officers.' 
A complaint to the executive on a subject within its authority.* 
A complaint to the legislature to procure the removal of an officer, 

where it is the proper body to which to address the complaint* 
Charging another before a constable, in good faith on probable 

grounds, of cheating, for the purpose of having him arrested.* 
Advertising, on reasonable grounds and occasion, that a party, against 

whom a capias has been sued out, has concealed himself, and 

oflferiug a reward for information that may enable the officer to 

apprehend him.* 
An affidavit made by a party to a legal proceeding in the due course 

of such proceeding.* 
Objecting to a witness's competency on account of his having been 

been guilty of perjury.* 
A remonstrance, with the grounds thereof, against granting a tavern 



^ Mmson v. Evans, 3 £sp. R. 32, perEIdon, and 

2 P. A. Brown's R. Appendix, 65 ; 2 Wend. 
515, Allen v. Crofoot. 

*Ram V. Lamley, Hut. 113. 
• Clapp's C. 4 Mass. R. 168. 
« Ciapp's C. 4 Mass. R. 168 ; Hare v. Mellers, 

3 Leon, 138. 



» Bodwell V. Osgood, 3 Pick. 379. 

< Johnson v. Evans, 3 Esp. 32 ; and see Smith 

V, Hodgkins, Cro. Car. 276. 
' Lay V. Lawson, 4 Ad. Ac El. 795. 
» Astley V. Young, 2 Burr. 806. 
» Powell V. Plunkett, Cro. Car. 52. 



a justice; 4 Yeates, 507; Shock o. McChesney, 2 Marsh, 480, Kentucky; Hardin «. Com 
stock.) 

Bat the rule is to be taken with the qualification that the proceedings are not false, ma- 
lieioiis and groundless. This is the opinion of Hawkins, P. C. c. 73, s. 8, 7th Ed. ; and see 
Stuk. 193 ; also, remarks per Tilghroan, C. J. in Gray v. Pentland, 2 Serg. & Rawle, 23, 
•ppfom? Hawkins, above quoted ; Milton o. Bumsides, charge against an officer, addrused 
to the colonel of the regiment ; 1 Nott d& McCord, 426. See, also, Doncaster v. Hewson, 3 
Mood. & Rob. 176; Bunton v. Worley, 4 Bibb. 38. 

The privilege of a party or counsel, as stated in the above section, is limited to cases be* 
ibre a suitable tribunal or body, whether judicial or other, to take cognizance of the subject 
matter. So the law is laid down in Buckley o. Wood, Cro. Eliz. 230, 247. Mr. Justice Best, 
lelbrrinff to Lord Mansfield's opinion in the case of an address to the governors of Qreenwich 
Hospital, remarks, that " upon the same principle the pleadin/p and evidence in a judicial 
proceeding, whether civil or criminal, cannot be libels, even mough the courts in which they 
aie produced have no jurisdiction of the case.** (Fairman v. Ives, 5 B. & A. 642.) The same 
doctrine has been expressed in Vermont (Harris v. Huntington, 2 Tyl. R. 129.) But such & 
doetrine certainly is not well founded, as applied to a plaintiff in a suit or the moving partjr in 
•ay matter. The fact that any one supposed that he was applying to a proper tribunal might 
ilwir the want of malice ; or a party, whether the mover or defender in any proceeding, may 
king himself within the privilege of maintaining or defending, in good faith, his interest or 
i^ta. But he certainly cannot shelter himself under the authority of a tribunal which hae 
no jnrisdiction or legal cognizance of the matter. 

Accordingly, the le?al privilege, as a privilege pertaining to a matter pending and to be 
betid and determined, has been laid down as in the above section. (Weston v. Dobinet, Cro. 
Jac 432 ; Waterer t;. Freeman, Hob. 266 ; S. C. Noy, 23 ; Buckley v. Wood, 4 Co. 14.) 

3 
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license, addressed to magistrates having jurisdiction of the suV 
ject.* 

Information to an inquest, given in good faith, of matter pertinent 
and on probable grounds.* 

A publication of remarks on a petition to the legislature, on a suV 
ject of general public interest.' 

A complaint, made in good faith by a member of a school district, 
to the school committee, against a teacher/ 

A letter written to the postmaster-general, in good faith, compIaiD- 
ing of a postmaster, asking redress of a grievance which the 
writer believes himself to have suflfered.* 

A complaint, made in good faith, against a subaltern officer to his 
commanding officer.' 

A representation by a subaltern officer to a voluntary military corps, 
as to the qualifications of a candidate for election as a member.^ 

Complaint to a bishop in relation to matters subject to his superifl' 
tendence.' 

A statement to a presbytery relative to matters subject to its super- 
vision.' 

A charge made against another in the regular course of church dis- 
cipline, and with an honest intention of examining whether the 
party charged is a fit member of the church." 

Complaint to a church against one of its members, on a subject 
suitable for the consideration of the church, by a person having 
an interest, or being otherwise authorized to take part in the sub* 
ject matter.** 

A record made by the secretary of a religious society of the reasons 
for the expulsion of a member." 

Or a petition for the removal of a public officer, or on any matter of 
public interest, addressed to the legislature or other body or offi- 
cer having the power to remove, or having authority toactoo 
the subject of the petition, is privileged, if the facts stated in it are 
true and pertinent to the request of the petition, or if the state- 
ments are pertinent, and made with a fair intent on probable 
grounds after diligent inquiry, though they may turn out to be 
erroneous, (jj) 

7 Bnrbaud v. Hookharo, 5 Esp. R. 109. 
" Howard v. Thompson, 21 Wend. R. 319. 
• Howard v. Thompson, 21 Wend. 319 ; McMil- 
lan V. Birch, 1 Bin. 186. 
>o Jarvis v. Hathaway, 5 Johns. R. 180. 
319 ; " Remington v. Congdon, 2 Pick. R. 310. 
" Hart's C. 1 Wm. Bl. 386. 



1 Fliteraft v. Jenks, 3 Whart. 158. 
« Wilson©. Collins, 5 C. Ac P. 375. 
' Danne v. Anderson, Ry. & Mood. 287. 
« Bodwell V. Osgood, 3 Pick. 379. 
• Woodward v. Lander, 6 C. & P. 548. 
'Howard v. Thompson, 21 Wend. R. 
Blake v. Pifiuld, 1 Mood. Ac Rob. 198. 



(ff) It bai been held in Maarachusetts, that a petition to the legislature reqaesting tHe 
IkmiiMl of an offiMr, if the faets stated axo true and pmented with an honest imtnt* is prif' 
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6^. Every person has, in the legal pursuit and vindication of his 
rights and interests or those of another, a qualified privilege as to the 
making or publishing of statements, suggestions and inquhries, affect- 
ing the character of other persons, which it plainly concerns his legal 
rights and interests or those of the person written to, that he should 
so communicate.^(^^) 

As where one, being interested, writes, in good faith, to ascertain 
the commercial credit of another.*(AA) 

Or an application made to the secretary of war, by a creditor of an 
officer in the army, in good faith, for the honest purpose of ob- 
taining payment of a debt, stating facts pertinent to the case and 
material, and believed by the applicant to be true, though the 
same are derogatory to the officer's character.' 

Or where a surety requests the creditor to inform him of default of 
payment by the principal, and, on such default, the creditor in- 
forms the surety of it, and at the same time, in reference to the 
business, in good faith, calls the principal debtor a rogue and 
rascal/ 



» M*Dougall «. Claridge, 1 Camp. N. P. 267 j 

Fairmaa v. Ives, 5 B. & A. 642. 
sBromage v. Prosser, 4 B. & C. 247; and see 



Kerr v. Shedden, 4 C. & P. 
3 Fainnan v. Ives, 5 B. & A. 642. 
* Donman v. Bigg, 1 Camp. 269, n. 



ileged. (Clapp*s C. 4 Mass. R. 163.) In Harris v. Huntin^n, 3 TyL 129, it was held, thttt 
no libel can be made out of a petition to the legislature for the removal of a public officer, 
though it be false. But this would give an unlimited license to libel in this form. The pe- 
titioner ought to be at least held strictly to probable grounds. In Thorn v. Blanchard, 5 
Johns. R. 508, where a petition was presented to a council of appointment, having competent 
authority for the dismissal of a public officer, proof of express malice was required in order to 
support a civil action. In Gray v. Pentland, 2 Serg. & Rawle, 23, S. C. 4 S. & R. 420, it 
was held, that the plaintiff, who had been libelled in an accusation addressed to the governor 
and council by the defendant, was bound to prove express malice, and that want of probable 
cause was a circumstance from which the jury miorht infer malice. 
On these conflicting authorities the doctrine is laid down as above. 

{gg) The construction and extent of tliis privilege must necessarily be determined by the 
jofy in each particular case. The general rule is the same as in suits, viz., that a party can 
ffo no further in stating or implying facts, in the mode of stating or implying them, and the 
degree of publicity given to them, uian is requisite to the legal purpose in hand. 

{hh) It was ruled by Lord Ellenborough, that an action cannot be maintained against a 
man whose property has been stolen, and who, upon reasonable grounds of suspicion, cluu^es 
an innocent person with having stolen it He founds his opinion upon the absence of malice 
on the part of the defendant He says : " The accusation, though unfounded, was not ma- 
licions. No doubt it may prove very detrimental to the object of it ; but this is one of maoj 
instances where there being a loss without an injury, the sufferer must consider himself not 
wronged, but unfortunate. If the defendant had continued to propagate the story to stran* 
gera, that would have furnished evidence of malice ; but if he could not lawfully charge the 
person suspected on reasonable grounds, though innocently^ of having committed the tbeft, it 
would be quite impossible for a man who is robbed to inquire with any safety afler the stolen 
goods." (Fowler v. Homer, 3 Camp. 294.) Mr. Justice Bayley, in Komage v. ProsseTy Alk 
& C. 247, states the rule differently. 



so 
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Or where one, with the intent of prosecuting the offender, advertis€f 
that certain bills of exchange had been embezzled.' 

Or where one, in good faith on adequate occasion, in behalf of a 
party interested, writes to another to learn whether a man had a 
former wife living.' 

Or where one communicales to another facts relating to snch oth- 
er's rights or interests, which it concerns such other to know.' 

Or where a son-in-law writes to his mother in-law respecting the 
character of a man proposing to be married to her.^ 

An indirect and remote interest may be the ground of privilege; as 
an expectation of a succession to an estate.' 

6^. Any person giving testimony or making statements under an 
oath authorized by law, is not chargeable with libel for what be tes- 
tifies relative to the subject matter in respect to which his testimony 
is required, or in apt and pertinent reply to the interrogatories oo 
which he is examined.^ 

7^. Where any person is making a statement on oath, supposed 
by him to be authorized by law, he is privileged.^ 

8^. A fair and true report of a public judicial proceeding, in which 
the parties thereto have opportunity to be heard, before a court or 
tribunal having legal cognizance, jurisdiction or authority in the sub* 
ject matter reported, and made in the usual or in the due course 
of such publication, is privileged.(j;) 

Where the report is published out of the usual or due course of snch 
publication, with the malicious intent to defame, it is not privi- 
leged.' 



> Finley v. Westlake, 1 M. & M. 461. 

* Delany v. Jones, 4 Esp. 191. 

•St. Tr. 210; Cleaver v. Sanrande, cited 2 
Camp. 268 ; and see Blackburn v. Blackburn, 
3 C. & P. 160 ; Cockayne v. Hodgkisson, 5 
C. & ?. 543 ; Bromage v. Prosser, 4 B. & C. 
247. 

* Todd V. Hawkins, 8 C. & P. 88 ; S. C. 2 

Mood. Ac Rob. 20. 



> Pitt V. Penovan, 1 M. Ac S. 637. 

« Harding v. Bodman, Hut. 11 ; Stark. 185; 1 
Vin. Abr. 387, 388 ,' 1 RoU. Abr. 87; Mc- 
Millan 0. Birch, 1 Binn. 178, per TilghiDan, 
C. J. ; Gray r. Penlland, 2 Serg. U Rawk, 23. 

' Allen 9. Crofoot, 2 Wend. 515. 

8 Per Bayley, J. Creery's C. 1 M. & S. 273; 
Flint t;. Pike, 4 B. & C. 473. 



(j;*) In M'Dongle v. Claridge, 1 Camp. 267, per Ellenb. ** If a commanication of thtf ml 
wore the subject of an action, it would be impoesible for the affiurs of mankind to be coo- 
ducted." 

Wright's C. 8 T. R. 293; Curry v. Walter, 1 B. & P. 525 ; BlandinA C. 3 Pick. 304, 
which was a coroner's inquest ; Carlile's C. 3 B. & Aid. 167 ; Saunders «. Mills, 6 Binff. 213; 
Croery's C. 1 M. & S. 273, and Stiles v. Nokes, 7 East, 493 ; Fleet's C. 1 B. & Aid. 379; 
Lewis V. aement, 3 6. & Aid. 702 ; Thomas v. Croswell, 7 Johns. R. 264 ; Lofield's C 2Btf- 
aard,K.B.40|124; Clark v. Binney, 2 Pick. 113 ; Abingdon's C. 1 Esp. 226. 
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Where a party has no opportunity to be heard, as in case of ex-parie 
evidence given before a magistrate as the ground of a criminal 
process, a report of such evidence is not privileged.' 

Proceedings before a magistrate or tribunal having no jurisdiction, 
is not privileged.'(/i:/:) 

9^. A publication of inferences or conclusions from, comments 
upon, or supposed results of, a trial or proceeding, or the testimony 
therein, is not within the privilege of a reporter.(//) 

1(F. The publication of an unfair report of a judicial proceeding, 
or any part thereof, the same being more defamatory of any person 
than a fair, full and exact report of the whole proceeding would be, 
is not privileged.(mm) 

11 o. Where the proceedings involve blasphemy or gross obscenity, 
the unnecessary publication of a report of such parts, or the publica- 



* Lee's C. 5 Esp. R. 123 ; Fleet's C. 1 B. & 
Aid. 379 ; Duncan v. Thwaites, 3 B. & 0. 
556, dvUiter; R. v. Fisher, 2 Camp. 563; 



Carr v. Jones, 3 Smith, 494, dmlUtr. 
« McGregor p. Thwaites, 3 B. & C. 24. 



(H;) The question has been much discussed how far a report is privileged. The result 
•eems to be, that though the parties to a suit, or any party iuterestea in any subject matter, 
may, within certain limits, defame other persons with impuni^, yet all the world does not 
enjoy this privilege with them. See Lewis v. Clement, 3 B. & Aid. 702 ; per Bcnst, J. in R. 
V. Carlile, 3 B. &; Aid. 170 ; Flint v. Pike, 4 B. & C. 473. 

SI) Lewis V. Walter, 4 B. d& Aid. 605, which was the reporter's conclusions. Saunders v. 
s, 6 Bing. 213 ; Waterfield v. The bishop of Chichester, 2 Mod. 118; Blanding's C. 3 
Pick. 304 ; Clarke v. Binney, 2 Pick. 113, which was remarks on the testimony of a witness; 
Lewis V. Clement, 3 B. d& Aid. 702, where the report was headed ** shameful conduct of an 
attorney ;" Thomas 9, Croewell, 7 Johns. R. 264. 

** If counsel wantonly depart from the evidence and point in issue, with an intent to injure 
the character of the adversarv, without propriety or probable groutids, they are responsible." 
Per Tilghman, a J., Gray v. t'entland, 3 Serg. & Rawle, 23. 

{nun) Saunders v. Mills, 6 Bing. 213, which was a report of a statement of counsel merely. 
Tindal, C. J. in giving his opinion in that case, put it entirely upon the ground that the pub- 
lication was unfair as it respected the plaintiff So Mr Justice Bay ley said in another case, 
Lewis v,^ Walter, 4 B. d& Aid. 605 : " It is no justification that the defendant has truly stated 
the speech made by counsel ; he must show the truth of the facts there stated," that is, he 
must show that those facts were in evidence. See also Thomas v. CroswcU, 7 Johns. R. 264. 

A report of the argument of counsel, containing defamatory remarks, is not justified. Flint 
V. Pike, 4 B. & C. 473 ; held that publishing the substance of a case is not privileged, but query 
of this, if correctly published. An abstract, for instance. The publication ofan accusation 
or complaint or other proceeding, merely charging any offence, is not privileged ; Delegal v. 
Highley, 3 Bing. New R. 950 ; mat is, it can be justified only on proof or the truth, or probable 
giounds and good motives, and a suitable and suificient occasion. 

** It is an established principle, upon which the publishing of a report of any judicial pro- 
ceedings is admitted to rest, that such report must contain no defamatory observations or 
comments in addition to what forms strictly and properly the legal proceedings." (Per Tindal, 
C J. in Delegal v. Highley, 3 Bing. New R. 950.) The publication of a defamatory comment 
of the chief clerk of the court in which the proceedings was had, is held not to be privileged. 

It is not enough to bring a report within the privilege that it ii 9uhst€mlwlly correct Flint 
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tion of them with unnecessarj fullness and particularity, is not privi- 
leged, (nn) 

12^. Where any person permits himself to be a candidate for any 
public office or trust, a communication to those who have the elec- 
tion or appointment, of facts relative to his qualifications therefor, 
by publication in the mode and to the extent necessary for making 
such communication, is privileged.* 

13^. But defamation by the malicious publication of falsehoods 
or irrelevant facts respecting a candidate, is not privileged.(oo) 

i Bodwiell V. Osgood, 3 Mass. R. 379 ; Clapp's C. 4 Mass. R. 163 ; Law o. Scott, 5 Har. k 

Johns. 458. 

V.Pike, 46. & C. 472, per Bayley, J.: " Althougb, for the purpose of the administratioB of 
justice, a counsel is at liberty to make strong, even calumnious observations, against the 
party, the witnesses, and the attorney in the cause, it does not follow that all persons may 
afterwards publish in a newspaper the observations made in the hearing of numerous aoditois, 
and of the jury, and for the purpose of influencing the latter in their decision. It is saM that 
it will be a hardship on the proprietors of newspapers to hold, that it is not lawful to publish 
the speeches of counsel in all case^, inasmuch as they, the proprietors, are not competent to 
form a judgment as to what is libellous and what is not; but they ought not to publish any 
thing, if tliey are not competent to judge whether it be injurious to an individual or not" 
Per Littledale, J. : ** If proprietors of newspapers profess to give an account of the trial, I am 
of opinion they ought to give a true and accurate report of the trial ; so that the court, when 
the record comes before Uiem on demurrer, may see whether it was a trial proper to be pab- 
lished ; and, on the other hand, if it goes to issue, that the jury may be able to decide if it be 
a true and accurate report. I think Uie only case in which an editor of a newspaper can 
justify a libel on the ground that it contains an account of a trial, is where he fives a true 
and accurate report of it ; and, even in that case, it will be for the court to consider whether 
it was lawful to publish it" 

{nn) The publication of Paine's " Age of Reason," which was read entire to the jnn in the 
course of the trial, and of the remarks of the defendant at the time of reading it to the joiy, 
was held not to be privileged. (Carlile's C. 3 B. 6l Aid. 1G7.) Bayley, J., in this case, com- 
ments upon the doctrine of Curry v. Walter, 1 B. d& P. 525, as having been qualified by Lord 
Ellenborough. Best, J. says in the same case, that the privilege of publishing reporti oi 
judicial proceedings must be taken with the qualification that the report '*must be nniher 
defamatory of an individual, tending to excite disafl^ection, nor calculated to offend the morals 
of the people." If by being " defamatory of an individual" be meant its being prejadiciil to 
his reputation, this would suppress very many of the reports that are now pubHaliea ; if it be 
meant that the report must not be published with the intent and for the mere purpose of defa- 
mation, the doctrine is conformable to the general law of libel ; but if any justifiable motive 
can be assigned, the defendant ought to be presumed to be within the privilege. The second 
qualification of absence of tendency to excite " disaffection," is exceedingly indefinite, and 
seems to be wholly inadmissible under our institutions. The tliird qualification is in part 
embodied in the above section, that is, as far as morals are the direct and immediate sobjects 
of cognizance in criminal jurisprudence. 

(oo) Lewis V. Few, 5 Johns. R. 1 ; Root v. King, 7 Cowen, 613. In regard to libels upon 
persons in public office, it is not easy to lay down any general rule. Publications relating to 
them in their official capacities may be libels. (Robbins v, Treadway, Marsh. 540; Hoggf* 
Dobret, 2 Porter, R. (Ala.) 212 ; Clap's C. 4 Mass. R. IG3; Thomas v. Croswell, 7 Johns. R. 
2G4.) Just as publications of any other person, relating to his profession or trade, may be sol 
Where the publication relating to a public officer is addressed to those having power to re- 
move him, or to redress a grievance or correct an abuse, the publication in such form and 
to such extent as may be necessary to such end, is privileged upoi} the same principle at the 
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i4P. Where any person has a justifiable occasion or object for 
giving the character of another, his giving such character in good 
faith and on probable grounds, in particulars which are relevant to 
the occasion or object, and publishing the same in a form and to an 
extent suitable to such object or occasion, is privileged.^ 

As the giving the character of one who has been in the epiploytnent 
of the person giving the character, to others whom he supposes 
to be interested. (;?/?) 

Or a representation, made by a bank-director to the other directors, 
respecting the commercial character and credit of a person apply- 
ing to the bank for a discount.* 

16^. Criticisms and remarks upon a publication that is addressed 
to, or intended for the public, for the purpose of showing its mean- 
ing, motives, object, character, merits or defects, or upon any speci- 
men of art or any other object publicly exhibited, or upon any pub- 
lic performance or exhibition, or upon any subject matter proposed 
to the public by any person having an interest, control or authority 
therein ; such criticisms or remarks not being maliciously defamatory, 
are privileged. (99) 

> 1 Vent. 263 ; Rogers v. Clifton, 3 B. & P. 587. « Sewell v. Callin, 3 Wend. 291 j and see 
Bromage v. Prosser, 4 B. Ac C. 247. 

pnwecntion or defence of a suit, the pursuit or vindication of one's rights and interests, and 
those of the public, are privileged. This species of privilege has already been noticed ; and 
this privilege, and thai of publishing truth with good motives and for justifiable ends, seem to 
cover all the privilege that exists or is needed in relation to public officers. 

Ipp) Edmonson v, Stevenson and wife, Bull's N. P. 8, per Lord Mansfield ; Weatherston 
o. Hawkins, 1 T. R. 110. See Brown r. Croome, 2 Stark. R. 297. Mr. Justice Rooke says, 
** any master may at any time, whether asked or not, speak of the character of his servant, 
provided that he speak in the honesty of his heart" (Rogers «. Sir Gervase Clifton, 3 B. & P. 
587.) But this is stretching the principle beyond the limits of the other cases. It has been 
held, that if the character is s'wen without grounds, or is known to be false by the party giv- 
ing it, it does not come wiUiin this justification. (Rogers r. Clifton, 3 B. & P. 587, per Al- 
vanley.) See, to the same point. Lord Ellenborough, in Hodgson r. Scarlett, 1 B. «. Aid. 
932 ; Edmonson t?. Stevenson, Bui. N. P. 8, per llird Mansfield ; Hargrave v. Bretton, Burr. 
tM25; Stark. Lib. 229 ; Pattison t>. Jones, 8 B. & C. 578. 

Lord Ellenborough says: **In the case of a master and servant, the convenience of man- 
kind requires that what is said in free communication between man and man, upon the sub- 
ject of character, should be privileged, if made bona fide without malice." (Hodgson v. Scar- 
lett, 1 B. & Aid. 232.) 

Where there is just occasion for any one to give the character of another who has been in 
bin employment, the privilege is not limited to facts which took place during the employment 
(Child V. Affleck, 9 B. & C. 403.) 

{qq) Finnerty v. Tiffer, 2 Camp. 72, per Mansfield. Criticism on works of a professional 
artist, though mistaken, are not a libel, unless unfair and malicious. Soane r. Knii;ht, 1 
Mood. & M. 74 ; Herriot v, Stuart, criticism on a new5paper. So criticisms on a painting 
jwblicly exhibited. Thompson v, Shackell, 1 Mood. & M. 167. Lord Ellenborough ruled, that 
the critic might put the subject of the criticism in a ridiculous liffht by caricature. Can* v. 
Hood, 1 Camp. 354 ; and see Dunne v. Anderson, Ry. & Mood. 287. Remarks on the char- 
tctsr of a public inn aie privileged. Dibdin v. Swan, 1 Eap. R. 29, 
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IG^. If the critic goes out of the way into personal abuse or mat- 
ters irrelevant, he is not privileged.^ 

37. A publication is not privileged in respect to its being a libel, 
merely by reason of its stating upon what authority it is made, 
though the authority may be truly stated. Whether stating the au- 
thority is a mitigation of the offence of libel, is to be determined by 
the circumstances of the case.(rr) 

S8. The circumstance that the facts published are matters of com- 
mon rumor, or have been generally published by others, does not 
make the publication a privileged one. Whether the fact of common 
rumor is admissible in evidence, either in mitigation or aggravation 
of the alleged offence of libel, is for the decision of the court.' 

39. Where any privilege is used as a cloak, pretence or occaaon 
for a malicious defamation, or where the publication exceeds the 
limits of the privilege, the person so abusing the privilege, or exceed- 
ing its limits, is not protected thereby as to such abuse or excess.(£5) 
As where the matter is published to a greater degree and more ex- 
tensively than is usual ; or than is necessary to the object in giving 
the privilege.' 



» Fraser v. Berkeley, 7 C. & P. 621 ; Nightin- 
gale V. Stockdale, Russ. on Or. 343, n. (/). 

• Wailman v. Weaver, 11 Pick. 257 j MuUett v. 
Halton, 4 Esp. 218 ; Calloway v. Middleton, 



2 Marsh. 372 ; Smalley v. Anderson, 4 BfoB' 
roe, 368. 
' Wilson V. Collins, 5 Car. & P. 373. 



(rr) Dole r. Lyon, 10 Johns. 447 ; Saunders v. Mills, 6 Bing. 213 ; De Crespigny o. Wel- 
lesly, 5 Bing. 392 ; Lewis v. Walter, 4 B. & Aid. 605 ; Creery v. Carr, Inman v, Foster, 8 
Wend. 602 ; M'Gregor v. Thwaites, 3 B. & C. 24 ; Binns v. M'Corkle, 2 P. A. Brown, 79; 
Read^s C. 2 Atk. 469 ; Morris v. Doane, 1 Binn. 90 ; Romayne v. Duane, 3 Wash. C. C R. 
246; Northampton's C. 12 Co. R. 130 ; Davis v. Lewis, 7 T. R. 17 ; Cook v. Ward, 6 Bing. 
409; Rankle V. Myer, 3 Yates, 518. 

(as) In an action for a libel, contained in an affidavit addressed to the governor and coqdcU 
relative to the plaintiff's official standing, Yeates, J. said : " I have no doubt that an individual, 
who maliciously, toantonly and unthout probable causCy asperses the character of a public offi- 
cer in a written or printed paper, delivered to tliose who are entrusted with the power of re- 
moving him from office, is responsible to the party injured in damages." Brackenbridge, J. 
said : ** If the petition be libellous per se, and the plaintiff offers it in evidence on the trial, 
the defendant must show its publication in a judicial or 7111m judicial proceedinsr, and ffo fur- 
ther and prove the truth, or show reasonable ground and probable cause." Further : "When 
malice is proved, reasonable or probable cause will not justify." Tilghman, C. J. said : ''It 
is a general rule, that all allegations made in the ordinary course of judicial proceedings, are 
not to be considered as libels." He approves Hawkins's remarks as to false, malicious and 
groundless complaints made to courts of justice, under color of law, which he is of opinioo 
are not within die privilege. In justifying slander in these judicial proceedings, " the defend- 
ant need not show the truth ; it is sufficient that it did not originate in malice and without 
probable cause." (Gray v, Pentland, 2 Serg. dt Rawle, 23 ; see same case, 4 Serg. & R. ^Kl) 
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40. 1^. In case a privilege exists in relation to the subject matter 
»f any publication, that is made within the limits and object of such 
irivilcge, the maker or publisher of the same is conclusively pre- 
umed to have acted in good faith and without malice. (^^) 

2^. Where a publication exceeds the limits and object of a privi- 
ege, there is no presumption against its being malicious. 

As where a greater publicity than is necessary, is given to a pub- 
lication.^ 

41. In every prosecution for writing or publishing a libel, the de- 
endant may give in evidence, in his defence upon the trial, the truth 
)f the matter contained in the publication charged to be libellous ; 
)rovided that such evidence shall not be deemed a justification, un- 
ess it shall be further made to appear on the trial, that the matter 
charged to be libellous was published with good motives and for jus- 
ifiable cnds.(uu) 

42. The offence of making, as also that of publishing a libel, is of 
:hree degrees, and the degree is to be found by the jury. 

43. 1^. Whoever is guilty of the offence of making or publishing 
I libel in the first degree, shall be punished by 



2^. Whoever is guilty of the offence of making or publishing a 
ibel in the second degree, shall be punished by 



> Brown v. Croome, 2 Stark. R. 297 ; Hare v, Mellers, 3 Leon. 138. 

(tf) Stark. Lib. 2^ 229; 5 Bic. Abr. 198. This presumption may be rebutted by the 
ircumstances or direct proof, and it may be shown that the publisher maliciously abuses or 
xceeds the privilege. See Warr r. Jolly, 6 C. & P. 497; Smith v, Thomas, 2 Bing. N. C. 
72 ; Nooper v. Truscott, 2 Bing. N. C. 457 ; Toogood v. Delegal, 3 Bing. 950. 

(wi) Rev. Stat c. 140, s. 6. The French law, May 20, 1819, s. 22, allows the truth in 
istification in respect to publications relative to public officers. See Blanding's C. 3 Pick* 
16 ; Stillwell v. Baxter, ID Wend. 487 ; Skinnar u. Powers, 1 Wend. 451 ; Sterling u Sbeiw 
Food, 20 Johns. R. 204. 
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3^. Whoever is guilty of the offence of making or publishing a 
libel in the third degree, shall be punished by 



44, In case a party charged with the offence of making or pub- 
lishing a libel, shall make or offer and be ready to make, such redress 
to the party libelled, by a published contradiction or recantation, or 
by making reparation for damages or otherwise, as the court before 
which the prosecution is had shall approve, his punishment may be 
remitted or mitigated at the discretion of the court; he shall be 
discharged upon such terms as the court may order.(n?) 

{w) In case of a libel being more especially a private wrong than an ontrage to the poblic^ 
the reparation of the wrong, with the payment of the costs of prosecution, seems to be s 
BufScient penalty ; hut where the offence is an outrage to the public as well as a wrong to 
the party libelled, the court will order punishment according to the degree of the offence. 
The above provision is proposed as being analagous to one now existing in relation to the 
lestoration of stolen goods. 
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1. Where three or more persons are, of their own authority, as- 
sembled together with disturbance, tumult and violence, not author- 
ized by law, and striking terror or tending to strike terror into oth- 
ers, such meeting is an unlawful assembly, within the meaning of the 
pitmidons of this chapter.^(a) 

* Gabb. Cr. Law, 103. 

(a) Thd Rev. Stat c. 129, pnyvide a puioishment for taking part in an unlawflil asaembly, 
but do not gpecify what is such an assembly. Tke characteristics of such an assembly axe 
tumult, violence, and the disturbance of o&ers ; but these circumstances do not make the 
meeting an unlawful assembly unless the tumult, violence and disturbance be such as to 
9tnke terror into the people ; (2 Hawk. c. 65, 7th Ed. ; Deac. 1113; Russ. p. 350, Am. Ed. 
1634 ; Archb. Pr. Q. S. 198 ;) that is, such other persons, many yr few, as are exposed to the 
disturbance, tumult and violence. It is not requisite to an unlawful assembly that the parties 
concerned in the meeting should have any specific common ohject Mere tumult, uproar 
and violence, calculated to strike terror into those who are exposed to the same, are sufficient 
to constitute an unlawful assembly, — as where persons, tumiutuouslv assembled, are armed 
with dangerous weapons or missiles. But if the tumult and uproar be not such as are calcu- 
lated to excite terror in others, it is not an unlawful assembly within the provisions of this 
chapter, — as meeting for sports, festiviJs and such like purposes. (Gabb. Cr.JL 103, who cites 
1 Hawk. c28, s. 5, 8th Ed. ; Dalt. c. 136, s. a) In some of the old authorities it is laid down 
that "if stage-players, bv their shows, occasion an extraordinary and universal concourse of 
people, to see tnem act their tricks, this is an unlawful assembly. (Gabb. 103, who cites Ash- 
leji C. 1 Roll R. 109; Hall's C. 1 Mod. 7&) Such a meeting is not included within the 
specification of an unlawful assembly in this chapter^ and it is sujijioeed not to be an unlaw- 
ful assembly, unless it be in contravention of some statutory prohibition. So a political meet- 
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2. A rout is where an unlawful assembly, moved or actuated by 
an intent to do some act with tumult and violence not authorized by 
law and tending to strike terror into others, makes some motioD, 
endeavor, or advance towards doing the same, without doing or 
actually beginning to do the same.^ 

3. It is sufficient, acting upon an intent or purpose in respect to 
a rout or riot, that the others than the leaders submit themselves to 
be swayed, moved or actuated by the intent and guidance of the 
leaders. 

4. A rout is such, that, if the act intended were done in the man- 
ner intended, it would be a riot.^ 

5. A riot is where three or more, being in unlawful assembly, join 
in doing or actually beginning to do an act, with tumult and violence 
not authorized by law, and striking terror or tending to strike terror 
into others.^(6) 



' 3 Inst. 176 J 4 Bl. Com. 146 ; 2 Hawk. c. 65, 

s. 8, 7th Ed. ; Deac. 1113. 
» 1 Hawk. c. 28, s. 8, 8th Ed. j 3 Stark. R. 102. 



And see 4 Bl. Com. 146 ; Dalt. c. 136, s. 1. 
'3 Inst. 176; 4 Bl. Com. 146. 



ing, " for the purpose of producing discontent and disaffection, and exciting the sabjecti to 
hatred of the government and constitution," has been considered in England to be an hdIiy- 
ful assembly. (Hunt's C. 3 B. & A. 565 ; and see Mr. Gabbett's remarks upon the case, Gabb. 
Cr. L. 104.) But it is supposed that a meeting of this description, not accompanied hj inf 
violence or tumult, striking terror into the people, is not an unlawful assembly within the 
laws of this State. 

Sundry statutes have been enacted in Great Britain for the suppression of vanoas societiei 
and associations. (Gabb. Cr. Law, 107.) We have no similar legislation in this State. 

(6) Russell, p. 350, Am. Ed. 1824, after Hawkins, c. 65, s. 1, 7th Ed., defines a riot to be 
*^a tumultuous disturbance of the peace by three persons or more assembling together of their 
own authority, with an intent mutually to assist one another against any who shall oppose 
them in the execution of some enterprise of a private nature, and aflerwards actually execut- 
ing the same in a violent and turbulent manner, to the terror of the people, whether the act 
intended were of itself lawiiil or unlawful." Mr. Archbald, P. Q, S. 198, adopts the same 
definition. 

Holt, C. J. (11 Mod. 116, cited Russ. 350, n. Am. Ed. of 1824,) says, «The books are ob- 
scure in the definition of riots. I take it, it is not necessary to say they assembled for that 
purpose, but there must be an unlawful assemblv ; and as to what act will make a riot, or 
trespass, such an act as will make a trespass will make a riot If a number of men asBemble 
with arms, in Urrorempopuli, though no act is done, it is a riot" 

Mr. Deacon, p. 1113, referring to 3 Inst 176, and 4 BL Com. 146, says, "« a riot is a tu- 
multuous meeting of three or more persons, who actually do an unlawful act of violence, 
either with or without a common cause or quarrel, or even do a lawful act, aa removing t 
nuisance, in a violent and tumultuous manner." 

There is obviously considerable difference in these definitions. They agree in the ciicnm- 
Btances comprehended in the above section, viz. 1, a meeting of three or more ; 2, the intent 
severally to do some act by violence, not authorized by law; 3, tJie so doing c^some act 
In many cases, the thing proposed to be done is not illegal, but the tumult and violence in 
doing it, constitute the offence. Precedents, in illustration of this, aie fiimiliAr in the booka. 
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6. A riot is an unlawful assembly, as also is a rout.^(c) 

7. Menacing language, or gestures, or show of weapons, or other 
signs or demonstrations tending to excite terror in others, are 
sufficient violence to characterize an unlawful assembly, rout or riot,^ 

8. Concurrence in an intent of tumult and violence, and in any 
violent, tumultuous act tending to strike terror into others, done 
by any of the parties concerned in pursuance of such intent, is a 
sufficient joining in intent, to constitute a riot, though the parties 
concerned did not previously concur in intending the same specific act. 

As where persons present at a public performance, concur in the 
intent to disturb the same by tumult and violence, tending to 
strike terror, and also concur in one or in divers acts of tumult 
and violence, tending to strike terror, done by any of the as- 
sembly, (rf) 

9. It is essential to an unlawful assembly, rout or riot, that it 
should be such as is likely to strike terror into others.^ 

» 2 Hawk. c. 65, s. 9, 7th Ed. j Deac. 1113. I ' Hawk. c. 65, s. 5, 7th Ed. ; Clifford ©. Bran- 
* 1 Hawk. c. 28, s. 5, 8th Ed. | don, 2 Camp. 369. 

The act intended or done must be one of violence, as distinguished from mere firaud or cor- 
ruption, for a meeting to forge a note or cheat any one is not a riot, nor is it a rout; unless, 
as incidental to the fraud, some act of violence is done or meditated. Those definitions 
which require the act to be unlawful, refer to the violence as bein^ the act. In order to con- 
stitute a riot, it is not necessary that the members of the meeting should have assembled with 
the Bomt intent. The definitions specifying the act as a private act have reference to the 
distinction between mere unlawful assembSes and treason. (4 Bl. Com. 147 ; 2 Hawk. c. 65, 
& 6s 7th Ed. ; 1 East, P. C. 76; Deac. 1113.) But murder, burglary and other felonies are 
acts of a private nature, and yet they may be perpetrated by the parties in a riot The very 
intent and acts which constitute the felony may constitute the riot The doctrine of merger 
is appliable to cases of this description, and it does not appear why it is not equally so to 
treason conuuitted in a riotous manner. 

(c) The books do not clearly discriminate a riot from a rout, and both from a mere imlawful 
assembly. The characteristics of each, as specified in the above sections, are gathered from 
a comparison of the various definitions and illustrations in the elementary treatises and au- 
thorities cited. They all agree in being characterized by tumult, violence, and striking ter- 
ror; they all agree also in the fact that the offence consists in the tumult, violence and 
strildng of terror, and not merely in the unlawfulness of the object The difference, as 
pointed out in the books, and in which they all agree, is, that a rout is an unlawful 
meeting, which moves towards the riotous execution of a piupose, and a riot is the actual 
execution of a purpose. In a rout, the parties join with tumult and violence in meditating 
something ; in a riot, they join in executing something. Where such concert and concur- 
rence are wanting, the assembly may be an unlawful one, but not a rout or riot ; but if the 
parties join in a motion totoards the execution of a piupose, it becomes a rout; if they join in 
doing an act, it is a riot, though the act were not premeditated. This is frequently the case 
in a riot In this case, there is concert and concurrence in the intent and its execution, 

{d) Clifford v. Brandon, 2 Camp. 358. In sucli case, all the parties concerned are guilty 
of the divers acts of the others, done, in pursuance of the common intent, with his concur- 
rence, and which he joins in aiding, promoting, seconding or countenancing. 
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Where a number of persons join in a trespass, as moviog a heavy 
body, or an erection or obstruction which they have no legal 
right to remove ;* but do it in an orderly manneTi not tending 
to strike terror, it is not a riot. 

10. It is not requisite in order to constitute an unlawful assembly, 
rout or riot, that the object of the meeting, or the act done or in- 
tended, should of itself be unlawful. The tumult and violence 
tending to excite terror in the people characterize the offence, 
though the object of the meeting if legally pursued, (m: the act dooe 
or intended if performed in a proper manner, would be lawful.^ 

As riotously making an entry upon land upon which parties have a 
legal right to enter.* 

Or riotously removing a nuisance which the parties have a legal 
right to remove.* 

But the mere fact of number of persons being assembled or em- 
ployed to do an act, though they may not have any legal right to 
do such act, does not, of itself, render the meeting a rout, or riot, 
or unlawful assembly, where there is no tumult, violence, or 
cause of terror to others in the meeting.* 

11. It is not requisite to an unlawful assembly, rout or riot, that 
persons should have come together with a common intent, or an un- 
la^v^ful intent, or. in an unlawful manner. Persons having lawfully 
come together, and being lawfully together, niay, thereupon,, become 
an unlawful assembly, and commit a rout or riot.' 

12. Persons present at a riot, rout or unlawful assembly, and pro- 
moting the same, or aiding therein or abetting, encouraging or coun- 
tenancing the parties concerned therein, by words, signs, acts or 
otherwise, are themselves parties thereto, and principals therein:^ 
but where their being or remaining present, is not of itself, under 
the particular circumstances, an aiding in, or a promoting of the 
same, or an abetting, encouraging or countenancing of those con* 
cemed therein, and they take and have taken, directly or indirectly, 



> Deac. 1114 j 2 Hawk. P. C. c. 65, s. 5, 7tb 
Ed. ; Soley's C. 11 Mod. 117 ; 4 Bum's Jus. 
Riot, s. 1. 

• Soley's C. 2 Salk. 594. 
«Gabb. Cr. L. 114. 

* Oabb. Cr. L. 114. 



» 1 Hawk. c. 28, 8. 7, 8th Ed. 

• 1 Hawk. c. 23, s. 3, 8th Ed. ; Ellis's C. 2 

Salk. 595 ; 19 Vln. Abr. Riots, A. 15 ; Deac. 

1114. 
V Clifford V, Brandon^ 2 Camp. 358. 
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no part, and have and have had, directly or indirectly, no concern 
in the same, or in instigating or prcxnoting the same, or abetting, 
encouraging or countenancing those concerned therein, and have not 
been ordered to depart, their so being present does not render them 
chargeable with the offence.^ 

13. In case of an unlawful assembly being, by proclamation or 
otherwise, ordered to disperse by any one having legal authority to 
disperse the same, any one voluntarily remaining in the assembly 
after notice of such order, except for keeping the peace, is thereby 
a party concerned in such unlawful assembly. 

14. Every person present in an unlawful assembly is presumed to 
have notice of an order given by lawful authority in lawful manner 
for the same to disperse. 

16. 1*=^. Where any persons, to the number of twelve or more, 
armed with clubs or other dangerous weapons, or to the number of 
thirty or more, whether armed or not, riotously demolish, pull down 
OE destroy, or begin to demolish, pull down or destroy, any dwelling- 
hpuse, building, bridge, mill-dam, or other erection or structure ; or 
demolish, break in pieces or destroy, or begin to demolish, break in 
pieces or destroy, the furniture, machinery, apparatus in, or other 
contents of, any dwelling-house or other building; or demolish, 
break in pieces, sink or destroy, or begin to demolish, break in 
pieces, sink or destroy, any ship or vessel, or the furniture, apparel 
or cargo thereof, they shall each be punished by(e) 



2P. Whoever is guilty of being a party concerend in a riot, rout 
or unlawful assembly, not appearing to be of the description de- 
signated in the first sub-section, shall be punished by 



» Hildreth^s 0. New York City Hall Recorder, v. 2, p. 25. 

{(r) Revised Stat c. 129, s. 7, provides the punishment for demolishing a dwelling-house, 
building or vessel. In the above section, destroying any bridge, mill-dam, or other structure 
or erection, or the contents of any building, is proposed to be put in the same class as to pun* 
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16. Any mayor, alderman, selectman, justice of the peace, sheriff, 
or deputy-sheriff, having notice of any riot or unlawful assembly in 
the city or town in which he lives, and refusing or neglecting imme- 
diately to proceed to the place of such assembly, or as near thereto 
as he can with safety, and refusing or neglecting to exercise the au- 
thority with which he is invested for suppressing the same, and 
arresting and securing the offenders, shall be punished hy(f) 



17. Any person legally commanded to render his assistance in 
suppressing a riot, and refusing or wilfully neglecting to render the 
same, shall be punished hy(g) 



(/) Rev. Stat c. 129, s. 3, makes the above provision in respect to unlawiiil assemblies of 
twelve or more armed, or thirty or more armed or not armed. \ 

ig) Rev. Stat. c. 129, s. 6, provide that in case of any one required to give aid in sappren- 
ing the riot and refusing, shall be ** answerabU^ in case any one of the magistrates or other 
person acting by their order in suppressing the riot is killed by the rioters. (Rev. Stat c. 
128, s. 17.) 
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2. An aggravated affray. 
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1. An affray is the fighting of two or more persons, to the terror 
of the people.^ 

An affray may be of a sudden and unpremeditated, in which the 
parties concerned have no common purpose.' 

2. 1^. An affray, having a direct tendency to some high crime or 
misdemeanor, or tending to interfere with and disturb the course of 
legislation, or the administration or execution of the laws, or with 
the legal rights, privileges and franchises of others, is an aggravated 
affray. 

2^, So an affray in the presence of the governor and council, the 
senate and house of representatives or a convention of those two 
branches, or of a court of justice, while either is in session ; or in a 
church or chapel during a religious service, is an aggravated affray.' 

30. So also fighting with dangerous weapons, to the terror of the 
people, is an aggravated affray.* 

3. Mere quarrelsome words, where there is no substantial ground 
of terror to the people, do not amount to an affray ; but if, by rea- 
son of the parties being armed, or other apparent, imminent violence, 
there be good cause of terror to the people, it is an affray, though 
there may be no actual violence.^ 



1 Deac. Abr. 26 ; 3 Inst. 158 ; 4 Bl. Com. 144. 

» 2 Hawk. c. 65, s. 3. 

» 1 Hawk. c. 21, s. 6, 10 j 2, c. 65, s. 23, 7th Ed. 



* 2 Hawk. c. 63, s. 21, 7th Ed. j 

n. (a), 8ih Ed. 
« 2 Hawk. c. 63, s. 2, 4, 7th £d. 



1 Ross. 389, 



2 AFFRAY. 

4. P. Whoever is guilty of being a party concerned in an aggra- 
vated affray, shall be punished by 



2^. Whoever is guilty of being a party concerned in an affray, 
the same not appearing to be an aggravated affray, shall be pun- 
ished by 
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1. Whoever wilfully interrupts or disturbs any religious assembly, 
or assembly for religious worship, service or ceremony, whether such 
offender commit such offence within or without the place of such 
assembly, and whether such offence be committed on the Lord's day 
or at any other time, shall be punished by^(a) 



2. Whoever blasphemes the holy name of God, by denying, curs- 
ing, or contumeliously reproaching God, his creation, government, 
or final judging of the world ; or by cursing or contumeliously re- 
proaching Jesus Christ, or the Holy Ghost ; or by cursing or contu- 
meliously reproaching the holy word of God, contained in the holy 
scriptures, or exposing them to contempt and ridicule, shall be pun- 
ished by 



And may also be bound to good behavior.^ 

» Rev. Stat. c. 130, s. 17. « Rev. Slat. c. 130, s. 15. 

(a) Disturbances of town meetings are provided against in the prior part of the Revised 
Statutes, C.4, s. 10, and c. 15, s. 29,30. Such disturbances were offences at the conmion 
law. (Hoxey's C. 16 Mass. R. 385.) 

Profanations of the Lord's day would naturally come into this chapter, but they are pro- 
vided against in the Rev. Stat c. 50. 



2 PROFANITY. DRUNKENNESS. 

3. Whoever, having arrived at the age of discretion, profanely 
curses or swears, shall be punished by^ 



4. Whoever is guilty of drunkenness, by the voluntary use of 
spiritous liquors, shall, on the first conviction for such offence, be 
punished by 



And on any subsequent conviction, by^ 



> Rey. Stat. c. 130^ s. 16. ' Sev. Stat. c. 130, 8. 18. 
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6°. Obscene books, 6cc. to be destroyed. 



1. The endaQgering the public personal safety or health, or doing, 
causing, occasioning, promoting, maintaining or continuing what is 
noisome and offensive, or annoying and vexatious, or plainly hurtful 
to the public, or is a public outrage against common decency or com- 
mon morality, or tends plainly and directly to the corruption of the 
morals, honesty and good habits of the people, the same being with- 
out authority or justification by law, is the offence of common nui- 
sance, (a) 

As the carryiDg on a trade, manufacture or business in places so 
situated that others indiscriminately, who reside in the vicinity, 
or pass a highway or public place, or resort to a school-house, 
meeting-house or other place of legal and usual resort or assem- 
bly, are liable to be thereby injured, annoyed, disturbed or endan- 

(a) The word nvisanee is applied to the object, thing or means whereby the oflfence of com- 
mon nuisance is committed. 

The offence is limited to cases ^without authority or justification by law," firequently sig- 
nified in statutes by the words unlawful or unlau^fulbft for peisoofl may, in some iwaomme 
1 



2 
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gered by deleterious exhalations, noisome vapors, hideous, alarm- 
ing or disgusting sights, intolerable noises, or otherwise. But 
where a trade has been carried on or thing maintained for a long 
time, in any place, in the same manner and in similar circum- 
stances, without protest or molestation, this is ground of a pre- 
sumption against the same being a common nuisance,^ but not 
conclusive.'(A) 

Unnecessarily and without justification spreading or endangering 
the spreading of small pox, or other infectious disease;' by carry- 
ing an infected person, or causing him to pass, through a fre- 
quented street;^ by opening a hospital or pest-house so as to 
endanger neighbors, or the passers-by in a public frequented 
street,* or otherwise. 

Making or storing gunpowder in or near a populous, or public, or 
frequented place, without authority therefor, or the otherwise 
making or storing of the same contrary to law.* 



> Bartholomew NeviUe»s C. Peake Cas. 91 j 
Samuel Neville's C. Peake Cas. 92. 

" Weld V. Hornby, 7 East, 199 j Cross's 0. 3 
Camp. 227 ; Fowler v. Sanders, Cro. Jac. 446. 

' Rass. 157, 158 ; Rex v. Vantandillo, 4 M. Ac 
S.73. 

« Anon. 3 Atk. 750 ; Burnett's 0. 4M. & S. 272. 



• 3 Chit. Cr. L. 656, cited Ross. 458, Am. Ed. 
1824. 

« Rev. Stat. c. 58, s. 7, 8 ; and see Williams's 
C. Rass. 431, n. Am. £d. 1824 ; Taylor's C. 
2 Str. 1167; 2 Bum's, Justice, article Gun- 
powder ; and see Sand's C. 1 Johns. R. 78| 
cited Russ. 428, n. Am. £d. 1824. 



degree, legally incommode or annoy the public in the exercise of their lawfiil calling, or the 
pursuit of their lawful business. 

'* Public nuisances are the doing of a thing to the annoyance of all the king's subjects, or 
the neglecting to do a thing which the common good requires." (Russ. on Cr. 428, Am. Ed. 
18240 

** A nuisance signifies any thing tliat worketh hurt, inconvenience or damage to others." 
Deac. 948^ who defines common nuisance in the same manner as Russell, and they refer for 
the definition to 2 Hawk. c. 75,-8. 1, 7th Ed. ; 4 Bl. Com. 166 ; 2 Roll. Abr. 83. 

In many cases a thing done is determined to be only a common nuisance, or to be a ma- 
licious injury, by the motive. In many instances a common nuisance does not suppose any 
mtdice ; but malice, or a mischievous disposition or intent, is an essential characteristic of 
the ofi^e of malieious injury. 

(&) A brewery may be so situated as to be a common nuisanco. (Russ. 428, Am. Ed. 1824, 
p. 428.) It is a question whether a candle manufactory in a town is a common nuisance, the 
reason to the contrary being the needfulness of candles in a town. (2 Hawk. P. C. c. 75, s. lOl) 
In 5 Bac. Abr. (Nuisance,) a brewery, glass-house, chandlery, or piggery, are said to be com- 
mon nuisances if situated in a town, or so that many others passmg by or residing in the 
neighborhood, indiscriminately, are annoyed thereby ; and 2 RolL Abr. 139; Cro. Car. 510; 
Hut 136 ; Palm. 536 ; Vent. 26 ; 1 Keb. 599 ; 2 Salk. 458, 460 ; 2 Ld. Raym. 1163, are there 
cited. This is only saying that such things are common nuisances, when tbev arc such and 
so situated, constructed and managed, that many other persons, indiiscriminately, are exceed- 
ingly troubled by them ; and therefore whether either be a common nuisance in any particu- 
lar instance, will depend on the circumstances of that particular case. See on this subject, 
White & Ward's C. resnccting sulphuric acid works, 1 Burr, 337; Papineau's C. 2 Str. 686; 
Pedley's C. 1 Adolph. ql K 822, respecting a necessary house ; Medley's &, another's C. 6 
C. & P. 2d2, respecting gas-works. 

The statutes make provision for assigning places for some species of trades, which, carried 
on where others might be unreasonably annoyed by them, would be common nuisances. (Rev. 
State. 21, 8. 47, 4a) 
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Making loud and troublesome noises by night, (c) 

Keeping animals that disturb the neighborhood by night. (ci) 

Pennitting ferocious or dangerous animals to go at large.* 

Keeping a bawdy-house.* 

Open lewdness and lascivious behavior, or indecent exposure, (e) 

Keeping a common gaming-house. (/) 

As keeping a disorderly bouse, to tlie public disturbance and annoy- 

ance.(^) 
The being a common scold, to the disturbance and annoyance of the 

public' 
The being an eaves-dropper. (A) 

2. Occasioning a groundless fear, or merely a slight or inconsid- 
erable annoyance or inconvenience, is not a common nuisance. To 
render an act or thing such, on the ground of its being troublesome, 
hurtful or prejudicial to others, it must be substantially troublesome 
or hurtful to others, or be substantially prejudicial to them in the 
enjoyment of their lives, property, rights or privileges ; and whether 
the offeusiveness, annoyance or prejudice is of such degree is a ques- 
tion of fact.(i) 

3. By the public, in the first section, is meant persons indis- 
criminately ; and a common nuisance is one whereby persons indis- 



> Russ. 439, Am. Ed. 1824 j Bum. Just. art. 

Nuisance , 3 Chit. Or. L. 643. 
* Rev, Stat. c. 130, s. 8 ; Russ. 432. 



* Russ. 438, 439, Am. Ed. 1824, cites Hawk., 
Burn., Coke. 



(e) Rex V. Smith, 2 Str. 704, which wbb a case of noise by a speaking trumpet 

{d) 3 Chit Cr. L. 647, cited Russ. 439, Am. Ed. 1824— the instance given in these cases 
is that of keeping dogs. 

(e) Russ. 438 ; undressing to bathe near to residences. Russ. 438, cites Crander's C 2 
Camp. 89 ; and see on this subject, Sir Charles Sedley's C. Sid. 168 ; S. C. 1 Keb. 620. 

(/) Russ. 433. The Rev. Stat c 47, provide against gambling in inns and victualling- 
houses. 

(g) Russ. 431, Am. Ed. 1824. A play-house is or is not a disorderly house according to 
the mauuer of conducting it (Russ. 434, Am. £ki. 1824.) A house kept for cock-^hting, 
boxing and cudgel-playing, has been held to be a disorderly house. (Higginson's C. 2 Burr, 
1232, cited Archb. Pr. Q. S. 20a) 

(h) Eaves-droppers are ^^such as listen under walls or windows or the eaves of a house, to 
hearken afler discourse, and thereupon to form slanderous and mischievous tales." Russ. 438, 
Am. Ed. 18-24, cites 4 Bl. Com. 167, 168; 1 Bum. Just title Eaves-Droppers. Deac. title 
Eaves-Droppers, says it is listening to hear " conversation of neighbors." 

(i) Papineau's C. 2 Str. 68G; White & \Vard>C. 1 Burr, 3:J3. It is said that occasioning 
fear merely is uot a common nuisance, (Deac. 549, who cites 3 Archb. 750 ;) but this must 
be meant of groundless fear, for the public is not bound to wait till somebody is actually in- 
jured by a nuisance. 
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criminately may be affected, as distinguished from private nuisances, 
only to certain specific individuals, as such, or to their particular 
rights or property.^ 

4. Where only a few persons, of many who are equally exposed, 
are, owing to their peculiarity of temperament, or to infirmity, an- 
noyed by an act or thing, the same is not a common nuisance. 

As where the noise of a tinman's shop annoys but a few of many 
persons equally within hearing.' 

5. Obstructing a highway, rail-road or public place, without just 
cause, is a common nuisance. 

As by digging a ditch, making a hedge, laying logs, erecting a gate.' 

By maintaining a ruinous building or erection near to a highway, 
in danger of falling into the same.^ 

By leaving vehicles standing an unreasonable time in the highway.* 

By using the highway as a mere yard to a store-house, occupying 
it much of the time with vehicles loading and unloading at the 
store-house.* 

By using the highway as a timber yard.^ 

By making part of a highway a stand for stage coaches." 

By overflowing a highway. (^') 

By rapid or unskilful driving, or driving an unmanageable team on 
the highway and thereby endangering the public* 

By erecting or maintaining a building, fence or structure within the 
limits of a highway or public square or place." 

Unnecessarily causing, inviting or instigating people to collect in 
numbers in the highway, and use the same for other purposes 
than as a highway, so as to obstruct the same and thereby in- 
commode the public; as by putting up effigies at a window.(A:) 



" Papineau's C. 2 Str. 686 ; Lloyd^s C. 4 Esp. 

R. 200 J Davey & another's C. 5 Esp. 217. 
* Lloyd's C. 4 Esp. 200, per EUenb. ; and see 

Davey's C. 5 Esp. 217. 
> Russ. 461, Am. Ed. 1824 ; Com. Dig. Chemin, 

A. 3 ; and see Arnold's C. 3 Yaites, 417, as to 

obstructing the highway. 



« Rnss. 461, Am. Ed. 1824. 
» Russ. 462, Am. Ed. 1824. 
« Russell's C. 6 East, R. 427. 
f Jones's C. 3 Camp. 230. 
• Cross's a 3 Camp. 224. 
» See French Pen. Cod. a. 475, 4«. 
w Rev. Stat. c. 24, s. 61. 



(j) Arnold's C. 3 Yeates, 417. The erection of a wharf is not excused becaose the public 
is benefited. (CaldwelPs C. 1 Dalt 150 ; Lord Hale, contra, 1 Haxg. Law Tracts, 85, cited 
Russ. 4^, n.) Continuing a nuisance is an offence. (Hughes v. Maiy, 3 Har. Sl liTHenry's 
Rep. 441.) 

{k) Carlisle's C. 6 Car. & P. 636. The prohibition to a bridge toll-house, by 13 Geo. 3, 
c. 78, & ^, from being an ale-house, victuaUing-house, or house of entertainment, ia founded 
on the supposition of its being a nuisance. 
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6. A town-way is a highway.^ 

7. A navigable river is a highway .*(/) 

8. Reasonable use of a highway as such is not an indictable nui- 
sance. 

As for unloading wood to put the same into a house standing on 
the highway, if it does not occupy an unreasonable portion of the 
highway, and is not left at an unseasonable time or for an unrea- 
sonable time.(m) 

9. The selling, or having in possession with intent to sell, any 
rockets, squibs, crackers, serpents or other fire-works, or the firing, 
letting ofi*, or playing off the same, or throwing the same, lighted, in 
or near to frequented public highways or places of common resort, 
or the dwellings of others, or otherwise, to the annoyance and en- 
dangering of persons, or the endangering of the destruction of or 
injury to property, is a common nuisance, except the same are sold, 
had in possession, or fired or thrown, by license of the selectmen of 
the town, or other proper authority, and in conformity with such 
license, (n) 

10. 1^. Setting up, or managing, or drawing, or otherwise pro- 
moting any lottery not authorized by law, for money or other thing ; 
or disposing of, or promoting the disposing of, any thing of value by 
way of lottery ; or aiding in either of the said offences ; is a common 
nuisance.^ 

2P. Writing, printing, vending, or having in possession with in- 
tent, for one's self or another, to sell or offer to sell, ncgociate, ex- 

" Com'th 17. Gowen, 7 Mass. R. 378. I' Eev. Stat. c. 132, s. 1. 

> Bass. 491, Am. Ed. 1824 ; Archb. F. Q. S. 213. | 

{t) An accidental sinking of a vessel in a navigable river so as to obstruct it, has been 
ruled not to be a common nuisance, Lord Kenyon remarking, that to hold it to be such would 
be adding to the owner's calamity. (Watts's C. 2 Esp. R. 675.) It did not appear in the case 
that the owner was chargeable with any fault 

(m) Russ. 464, Am. Ed. 1824 ; 2 Roll. Abr. 137 ; 2 Hawk. P. C. c. 76, s. 145, 7th Ed. ; 3 
Bsjc. Abr. Highways, D. ; Passmore's C. 1 S. & R. 219. And see Pease & another's C. 4 
B. & Ad. 30, as to running a locomotive near a highway ; Moore's C. 3 B. & Ad. 184, re- 
specting shooting at targets and pigeons near to the highway. 

(n) Rev. Stat c. 58, s. 5, 6. This chapter makes it unlawful to fire rockets or other fire- 
works, or throw lighted crackers or squibs in any piaee^ without authority of the selectmen. 
The above section proposes to limit the offence to cases where others are endangered. 
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change, or dispose of, any ticket, share of a ticket, or any writing, 
certificate, bill, token or device, purporting or intended to entide the 
holder, bearer, or any other person to any prize, or any share of or 
interest in any prize, to be drawn in any lottery not authorized by 
the law of this state, whether the same be set up in or out of this 
state, or aiding or assisting in or promoting either of the offences 
aforesaid, by printing, writing or otherwise, is a common nui- 
sance.(o) 

3^. Knowingly permitting, (in any house, shop or other building, 
owned or occupied by, or under the control of, the person so permit- 
ting,) the setting up, managing or drawing of any lottery, not au- 
thorized by the laws of this state, or the sale of any lottery ticket 
or share thereof, or any writing, certificate, bill, token or device, 
purporting or intended to entitle the holder or bearer, or any other 
person, to any prize, or to any share of or interest in any prize, 
drawn or to be drawn in any lottery not authorized by the laws of 
this State, whether the same be set up, or pretended or purported to 
be set up, in or out of this state, b a common nuisance.^ 

4^. The knowingly permitting, (in any house, shop or other 
building, owned or occupied by, or under the control of, the person 
so permitting,) money or other thing of value to be raffled for, or 
won, by throwing or using dice, or by any other game of chance, is 
a common nuisance.^ 

5^. Advertising or giving any public notice of any lottery ticket 
or share thereof for sale by the party so advertising or giving notice 
or by another, is a common nuisance.^ 

6^. Setting up or exhibiting, or making or devising for the pur- 
pose of being set up or exhibited, any sign, symbol, or any emble- 
matic or other representation of a lottery, or of the drawing of a 
lottery, indicating where a lottery ticket or a share thereof, or any 
writing, certificate, bill, token or other device, purporting or intended 
to entide the holder or bearer or any other person to any prize, or 
any share of or interest in any prize, drawn or to be drawn, in any 
lottery not authorized by the laws of this state, may be purchased 

» Rev. Stat. c. 132, s. 1, 2. I > Rev. Stat. c. 132, s. 4. 

• Rev. Slat. c. 132, s. 1. | 

(o) Rev. Stat c. 132, s. 1, 2. Lotteries are not nuisances at common law. They are pro- 
hibited in England by 10 & 11 W. 3, c. 17, and 42 Geo. 3, c. 119. 
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or obtained, whether the lottery is, or is proposed to be set up, or 
pretended or purported to be so, in or out of this state, is a common 
nuisance : so also is tlie inviting or enticing, or attempting to invite 
or entice, any person to purchase or receive any such ticket, writing, 
certificate, bill, token or other device.^ 

7^« The knowingly making, selling, or having with intent to sell, 
exchange ornegociate, or the knowingly attempting to sell, exchange 
or negociate, or the knowingly aiding, by printing, writing or other- 
wise, in making, or selling, or attempting to sell, exchange or nego- 
ciate, any false or fictitious lottery ticket, or any share thereof, or 
any writing, certificate, bill, token or other device, purporting or in- 
tended as aforesaid, in any fictitious or pretended lottery; or the 
receiving any money, or other tiling of value, for any such ticket or 
share of a ticket, or for any such writing, certificate, bill, token, or 
other device, knowing the same, or the lottery thereby purported, to 
be fictitious or pretended, is a common nuisance. (/?) 

8^. Any alleged or purported lottery or lottery ticket, or any such 
writing, certificate, bill, token or other device, shall be presumed to 
be fictitious.^ 

11. The importing, printing, publishing, selling, offering for sale, 
putting into circulation, distributing, lending, exhibiting publicly, or 
introducing into any family, school or place of education, any 
pamphlet, sheet, or other thing containing obscene language, ob- 
scene prints, figures, descriptions or representations, manifestly tend- 
ing to the corruption of the morals of youth, or of morals generally ; 
or buying, procuring, receiving, or having in possession, any such 
book, pamphlet, sheet or other thing, with intent to sell, circulate, 
distribute, lend or exhibit the same, or to introduce the same into 
any family, school or place of education, is a common nuisance.^ 

12. Any person punished for a common nuisance, under the regu- 
lations of the board of health of any town or city, shall not be sub- 

» Rev. Slat. c. 132, s. 4. i » Rev. Stat. c. 130, s. 10. 

•Rev. Stat. c. 132, s. 6. | 

{p) Rev. Stat c 132, 8. 5. Bubbles and swindling schemes are not nuisances at common 
law. But when carried into execution they are punishable as cheats. 
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ject to be again tried for the same offence ;(q) but this shall not 
prevent his being liable to prosecution for a continuance of the same 
nuisance. 

IS. P. The offence of common nuisance specified in the seventh 
sub-section of the tenth section, is such offence in the first degree. 

2^. The commission of any offence specified in the first, second, 
third or fourth sub-section of the tenth section, after being convicted 
of any offence specified in either of those sub-sections, is the offence 
of common nuisance in the second degree. 

3^. The offences specified in the first, second, third and fourth 
sub-sections of the tenth section, are common nuisances in the third 
degree. 

4^. The offence of conmion nuisance, not appearing to be of either 
of the preceding degrees, is in the fourth degree. 

14. P. Whoever is guilty of the offence of common nuisance in 
the first degree, shall be punished by 



2^. Whoever is guilty of such offence in the second degree, 
be punished by 



3^. Whoever is guilty of such offence in the third degree, shall be 
punished by 



4^. Whoever is guilty of such offence in the fourth degree, for 
which punishment is not otherwise expressly provided by statute,(r) 
shall be punished by 



(q) Rev. Stat c. 21, s. 5, 6, authorizes boards of health to make regulations as to commoo 
nuisances. 

(r) It is proposed to leave the punishments provided for particular species of nuisanceSf in 
the three first parts of the Revised Statutes, as they stand at present Nuisances of the 
three first degrees are provided against in the fourth part of the Revised Statutes, from 
which the above provisions are taken. 
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5^. Where the lessee of a building makes the same a common 
bawdj-house, the lease or contract for letting the same shall, at the 
option of the lessor, become void, and the lessor shall thereupon 
have a like remedy for recovering possession as against a tenant 
holding over after the expiration of his term.^ 

6^. Any book, pamphlet, sheet, print, or other thing produced in 
court, or being in possession of any officer, for the importing, print- 
ing, selling, offering for sale, lending, or publicly exhibiting of which, 
or for introducing which into any family, school or place of educa- 
tion, or for buying, procuring or receiving which, or having which in 
possession, with the intent specified in the eleventh section, any one 
b convicted, shall, in case the same is not needed, or after the same 
is no longer needed to be used in evidence, be destroyed by order 
of the court in which the conviction is had. 

> R«y. Stat. c. 130, s. 9. 
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. P. Any idle person who is able to work, who habituallj goes 
It or sends any one about begging for his own support or profiti 
)r the support of his family :^(a) 

^. Any person who goes about or sends any one about, usmg 
;ling or games or plays for his support or profit : (6) 

> Rev. Stat. c. 143, s. 5, iec. 

The limitation of this provision to ^di8$olut^ persons, in the Revised Statates, » 
id, because in its ordinary meaning, as used in the same section, it seems to have no 
1^ whatever, in aggravation or extenuation of the offence of culpable mendicitjr* The 
tion of hibitucdly is inserted aet expressing more distinctly the supposed meaning and 
ion of the present law. 

The present statute forbids using ''juggling or unlawful gsmes or plays." It is Slip- 
that any one may jaggle, at home or aSioidt by way of recreatioOi aad pnetioe Itwwl 
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3^. Any person who, by palmistry, cards or otherwise, for gain, 
tells or pretends to tell fortunes, or predicts or pretends to predict 
future events, or who practises as a profession, trade or occupation 
the discovering, or pretending to discover to others, for gain, where 
things lost or stolen are to be found : (c) 

4^. Any stubborn child, whereby is intended a perverse, self- 
willed, untractable, refractory, disobedient child, whom his parents, 
guardian or other person having legal authority over him, such as a 
parent has over his child, cannot govern or control : 

6^. Any one running away, for the purpose of escaping from the 
authority and control of any person, who by law is entitled to the 
personal custody of him, and authority and control over him : 

6^. Any common drunkard :(d) 

7^. Any common nightwalker, meaning thereby a female, who, 
by night, frequents the streets, highways or public places, or goes 
about or abroad with intent to offer herself for prostitution, or to 
entice, allure, or invite any one to sexual intercourse. 

8^. Any person who, in presence of others, is lewd, wanton or 
lascivious, in speech or behavior : 

9^. Any common railer or brawler : (e) 

10^. Any person who, by reason of his neglecting his calling or 
misspending his earnings, has not sufficient provision for his own 
support or that of his family : 

IP. Any person who sells spiritous or fermented liquor without 
license, in the open air, in any booth or temporary building, in any 
house, shop, room or apartment used for tippling or gaming, or in 
which tippling or gaming is allowed, or which is used for the resort 
of loose, lascivious, wanton or dissolute persons : 

120. Any pilferer : 

13°. Any one who is a dangerous or disorderly person, by reason 
of his being an affrayer, rioter, disturber of the peace, going offen- 

games and plays for the same purpose. If he uses unlawful ranes, he is subject to the 
penalty for so doing without any provision in this place on the subject 

The next provision in our present statute is as^inst common pipers and fiddlers, which if 
omitted, as it does not appear why such musicians should be subjects of animadvenion any 
more than others. 

(e) This is an offence at common law. 

{d) Rev. Stat c. 130, s. 18. Fine not over five dollars on the first conviction, and not over 
ten dollars, or imprisonment not exceeding three months, on a subsequent conviction. 

(e) Such offenders may in some cases be prosecuted for common nuisance. 
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sively armed, uttering menaces or threatening speeches, or other- 
wise :^ 

14^. Any person guilty of stealing any thing of the value of five 
dollars or less : (/) 

15^, Any person resorting to or frequenting any place with intent 
to steal, or to commit any other offence :(g) 

16^, Any person having in his possession a picklock-key, or other 
implement or article adapted to be used in breaking, opening or 
entering any dwelling-house, building, apartment, closet, vault, 
receptacle, safe, chest, trunk, box, ship or other vessel or watercraft, 
or any yard, enclosure or place, with intent so to use the same, in 
committing or for the purpose of committing any crime : 

17^. And any person being armed with a gun, ])istol, sword or 
other weapon, with intent to use the same in committing or for the 
purpose of committing any crime :^ 

18^. May, each of them respectively, be committed, by order of 
the court of common pleas, any police court of the town, or justice 
of the peace of the county, in which he shall be arrested, to the 
house of correction or common jail of the county, or house of indus- 
try or workhouse of such town, at the discretion of such court or 
magistrate, there to be detained, subject to the rules and regulations 
of such place of imprisonment or detention, for any period not ex- 
ceeding six months. 

19°. Provided, however, that if the party charged will give recog- 
nizance to the commonwealth in a sum, and with surety or sureties, 
to be approved by the court or magistrate taking cognizance of the 
case, conditioned that he will not commit the offence or trespass 
complained of, or alleged to have been by him intended, within one 
year, he shall be discharged ; except it appear that he has previously, 

» Rev. Slat. c. 85, s. 2 1. "See Rev. Stat. c. 134, s. 16. 

(/) Pilfering and stealing less than five dollars, is punishable as theft The object of in- 
serting them under this head in the statutes is supposed to be to enable the majgistrates to 
treat cases of young persons, and other cases of small offences attended with mitigating cir- 
cumstances, with mildness, where there is ground to hope for reformation. 

(f) The English statute makes provision against persons frequenting landing-places and 
the like, with intent to steal. The above provision extends to the frequenting or resorting to 
any place for such purpose, or for the purpose of doing any other unlawful act, there being 
no danger of groundlessly violating the right of personal liberty of the accused in this case, 
since the intent must be proved, and he is to be discharged on giving bond not to commit the 
offence which it is proved he intended to commit The provision is rather precautionary 
than penal in its character. 
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within two years preceding, been ordered to be so committed for any 
of the offences provided against in this chapter. 

20^, If the party charged be a minor, other persons may recognize 
in his behalf. 

2. Any person so committed, who has not previously, within two 
years preceding such commitment, been ordered to be so committed, 
in any of the cases specified in this chapter, may be discharged at 
any time thereafter by order of the court of common pleas or a judge 

' thereof, or by order of a police court of the city or town, or any jus- 
tice of the peace in the county where he is so committed, on lus 
giving recognizance as aforesaid, to be approved by such court, judge 
or magistrate. 

3. The jurisdiction and proceedings on such recognizance shall be 
the same, and the forfeiture thereon go, be appropriated and applied 
in like manner, as on recognizances to keep the peace. 

4. Any picklock-key or other tool or implement, found in posses- 
sion of any one, or any weapon wilh which any one is armed, with 
the intent specified in the sixteenth and seventeenth sub-sections of 
the first section, respectively, shall be forfeited to the state. 

6. Any person convicted under any of the provisions of this chap- 
ter, shall have the right of appeal as in other cases.(A) 

{h) Commentators on the French code remark, that "vagabonds and persons without aDj 

gofession or regular employment have at all times excited the inquietude of legislators. 
istJnguished by a life of vagrancy, adventure and idleness, the very mode of their existence 
has seemed to be one perpetual menace against social order. For no place attaches them to 
society; no interest unites them to their country; they ramble through places as stiangen; 
and seem to be readv to declare themselves enemies. And why should they not excite sus- 
picion, these men who have no habitation ; who have no apparent resources, and who refuse 
to ask for employment to support their existence ? Why should they not excite alarm, when 
their situation and their wants are to them, in some sort, an imperious necessity for crime; 
and their perpetual change of place, effacing the traces of their steps, conceals them from the 
search of justice ?" (Adolphe & Helie, Theory of the Cod. Pen. v. 5, p. 19.) The same com- 
mentators admit that this offence of vagrancy is not without its difficulties, and remark, that 
leralators, while they punish the offence, feel obliged to make some explanation for so doin^. 

The French Penal Code, a. 270, defines a vagabond to be one who has no place of resi- 
dence, legal calling, or apparent means of living. 

The statute 5 Geo. 4, c. 83, s. 4, defines a " rogue and vagabond ;" sect 3 of the same act 
defines what is meant by an " idle, disorderly person ;" and sect 5, what is meant by an 
" incorrigible rogue." These three descriptions comprehend the following persons under 
that act : An " idle, disorderly person" is 

1. One able wholly or partly to maintain himself or his family, and wilfully refusing or 
neglecting so to do, whereby his family, which he is legally bound to maintain, becomes 
churgeftUe to the public : 
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2. Any person retarniDg and becoming chargeable to a parish from which he has been 
lenlly reaioved bv order of two justices, without bringing a certificate of the officers cxf some 
other psrish, that he has a settlement in such other parish : 

3. Any petty chapman or pedler, wandering abroad and trading without license or authority 
by law : 

4. Any common prostitute wandering in the public streets or highways, or any place of 
public resort, and behaving in a riotous or indecent manner : 

5. Any person wandering abroad, or placing himself in a public place, street, highway, 
court or passage, to beg or gather ^irms ; or causing, procunng or encouraging a child so 
to do. 

And any person of either of the above descriptions is liable to be put into the house of 
correction for a period not exceeding one month. 

A "rogue and vagabond" is described in the same act to be 

1. Any person having been convicted of being an idle, disorderly person, and afterwards 
committing any one of the offences which constitute a person such : 

2. Any person pretending to tell fortunes, or using any subtle craft, means or device, by 
palmistry, or otherwise to impose upon others: 

3. Any person wandering abroad and lodging in any bam or out-house, or in any deserted 
or unoccupied building, or m the open air, or under a tent, or in any cart or wagon, not hav- 
ing any visible means of subsistence, and not giving a good account of himself: 

4. Any person wilfully exposing to view, in any street, road, highway, or public place, any 
obscene print, picture or other indecent exhibition : 

5. Any person wilfully, openly, lewdly and obscenely exposing his person, in any street or 
highway, or in view thereof, or in any place of public resort, witli intent to insult any female : 

6. Any person wandering abroad and endeavoring, by the exposure of wounds or deform- 
ities, to obtain arms : 

7. An^ person going about as a collector of alms, or endeavoring to collect contributions 
of any kmd, under a false or fraudulent pretence : 

8. Any person running away and leaving his wife or child chargeable, or whereby his wife 
or child shall become chargeable, to the public : 

9. Any person playing or betting, in any street, highway or other open or public place, at 
or with any table or instrument of gaming, or any game or pretended game of chance: 

10. Any person having any picklock-key, crow, jack, bit or other implement, with intent 
feloniously to break into any dwelling-house, ware-house, coach-house, stable or out-building : 

11. Any person armed with a gun, pistol, hanger, cutlass, bludgeon, or other ofiensive 
weapon, or having upon him any instrument with intent to commit any felonious act : 

12. Any person found in or upon anv dwelling-house, ware-house, coach-house, stable or 
out-house, or in any enclosed yard, garden or area, for any unlawful purpose : 

13. Any suspected person or reputed thief frequenting any river, canal, or navigable 
stream, dock or basin, or any quay, wharf or ware-house near or adjoining thereto, or any 
street, highway or avenue leading thereto, or any place of public resort or any avenue leading 
thereto, or any street, highway or place adjacent, with intent to commit felony : 

14. Any person apprehended as an idle and disorderly person, and violently resisting any 
constable or other peace officer so apprehending him, and subsequently convicted of the 
ofience for which he shall be so apprehended. 

And the act provides that anv such person shall be punished by imprisonment in the house 
of correction not exceeding three months ; and such picklock-key, crow, jack, bit or other 
implement, and gun, pistol, hanger, cutlass, bludgeon or other offisnsive weapon, by convic- 
tion of the offender, shall be forfeited to the crown. 

An " incorrigible rogue" is described in the same act to be 

1. Any person breaking or escaping out of any place of legal confinement before the expi- 
ration of the time for which he was committed or ordered to be confined : 

2. Any person who, having been convicted of being a " rogue and vagabond," shall com- 
mit an offence which would, had he not been so previously convicted, subject him to be so 
convicted : 

3. Any person, apprehended as a rogue and vagabond, violently resisting the arresting 
officer, and subsequently convicted of the offence for which he was arrested. 

And the act provides that any such person shall be punished by imprisormient in the house 
of correction until the next quarter sessions; and (sect. 10 of same act) may be further pun- 
ished by imprisonment by the court of quarter sessions not exceeding one year. 

Such are the descriptions of persons who come under the designations of " idle, disorderly 
persons," " rogues and vagabonds," and " incorrigible rogues," by the statute of 5 Geo. 4, c. 
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83. These descriptions of persons are in many particulars the same with those enumerated 
in chap. 143, s. 5, of the Revised Statutes. 

By the Revised Statutes of this State, (c. 143, s. 5, 6,) the following offenders are subject 
to imprisonment, viz. : 

1. Rogues and vagabonds : 

2. Idle and dissolute persons who go about begging : 

3. All persons who use any juggling: 

4. All persons who use any unlawfiS games or plays: 

5. Common pipers and fiddlers : 

6. Stubborn children : 

7. Runaways: 

8. Common drunkards : 

9. Common nightwalkers : 

10. Pilferers: 

11. Persons lewd, wanton and lascivious in speech or behavior: 

12. Common railers and brawlers : 

13. Persons who neglect their calling or employment, misspend what they earn, and do 
not provide for themselves or the support of their families : 

14. Persons who sell any spiritous or fermented liquor without license in the open air, in 
any booth or other temporary building, in any house, shop, room or apartment used for the 
purpose of tipplinsf or ^ming, or in which tippling or gaming is allowed, or which is used 
for the resort of loose, lascivious, wanton or dissolute persons : 

15. Persons convicted of stealing money or goods not exceeding the value of five dolkn: 

16. And all other idle and disorderly persons. 

Such persons are subject to imprisonment in the house of correction of the county, or boaie 
of industry or work-house of the town, not exceeding six months. (Rev. Stat c. J43, 8.5,6.) 
The descriptions " rogue and vagabond," and " idle and disorderly person," are used in the 
Revised Statutes without explanation. Some of the other designations are very general 

The Enpflish legislation shows, that some particular definition or description of the sort of 
persons, who may be thus summarily dealt with by the magistrates, was deemed to be neces- 
sary, both for direction to the magistrates and the police officers, and also as a security for 
personal liberty. Still, much must unavoidably l{e leil to the discretion of the magistrate 
acting under his oflicial responsibility, for it seems quite impossible to make adequate pro- 
visions for the protection of society against the description of persons in question, without 
using general expressions admitting of a literal construction that would trench upon the right 
guarantied by the constitution to every individual, viz., not to " be held to answer for any 
crime or offence until the same is fully and plainly, substantially and formally, described to 
him." (Declaration of Rights, a. 12.) But it seems to be expedient to adopt expressions as 
definite as practicable. 

The New York Revised Statutes, P. 1. c. 20, tit 2, s. 1, v. 1, p. 632, and tit 5, s. 1, v. 1, p. 
638, put the classes of persons in question under the two descriptions of ^ vagrants," and 
•* disorderly persons," and defines vagrants to be, 

1. Idle persons, who, not having any visible means to maintain themselves, live without 
employment : 

2. Persons wandering abroad, and lodging in taverns, groceries, beer -houses, out-houses, 
market-places, sheds or barns, or in the open air, and not giving a good account of them- 
selves : 

3. All persons wandering abroad and begging, or who go about from door to door, or place 
themselves in the streets, highways, passages or other public places, to beg or receive arms. 

And such vagrants are to be committed to the poor-house not more than six months, or, if 
not proper subjects for the poor-house, to the house of correction, not more than sixty days, 
A child found begging is to be sent to the almshouse. 

The same statutes describe disorderly persons to be, 

1. Persons who threaten to run away and leave their wives or children a burthen to the 
public : 

2. Persons pretending to be tellers of fortunes, or where lost or stolen goods may be found: 

3. Common prostitutes : 

4. Keepers of bawdy-houses, or houses for the resort of prostitutes : 

5. Keepers of houses for the resort of drunkards, tipplers or other disorderly persons: 

6. Gamesters, and those who, having no visible calling, support themselves for the most 
part by gaming : 

7. Jugglers: 
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8. Common showmen or mountebanks, who exhibit or perform, for profit, any puppet-show, 
wire or rope dance, or other idle shows, acta or feats : 

9. Persons who keep, in any highway or place, or in any place where spiritous liquors are 
sold, any kenno-table, wheel of fortune, thimbles, or other table, box, machine or device, for 
the purpose of gaming therewith : 

10. Persons who play, in the public streets or highways, with cards, dice or other instru- 
ment or device for gaming : 

IJ. Other disorderly persons. 

And these statutes direct that such shall be imprisoned until they shall find sureties, or be 
discharged according to law. At the next quarter sessions the court is authorized to bind 
out such disorderly minors as they find so imprisoned, as apprentices, and also to bind out 
to service, not over a year, any such disorderly person, or to commit any such person to jail 
not over six months. Neither the New York Revised Statutes nor the Stat 5 Geo. 4, c. 83, 
include drunkards in this catalogue. 

In comparing the above abstracts of the laws of this State with the two bodies of laws 
most likely to Uirow any light on the subject, we find a few specific provisions not embraced 
in the one hundred and forty-third chapter of our Revised Statutes, or in some other part of 
our laws, which seem to need to be specifically introduced into our body of criminal law, viz., 
the provision relative to persons having a picklock-key, or other instniment for breaking and 
entering buildings ; that relative to persons having offensive weapons with a felonious intent, 
and the prohibition of fortune-telling. Specific provisions in relation to implements for 
house-breaking and having weapons intended to be used in committing crimes, rest upon 
the same principle with those now in our statutes, relative to tools for counterfeiting. The 
provisions of the Rev. Stat c. 134, s. 16, do not reach the case provided for in the above chap- 
ter, as they relate to cases where particular persons have cause to fear the commission of 
some crime by violence. This part of the New York Revised Statutes presents no specific 
provision not already contained in our laws, excepting that relating to fortune-tellers. 

Our statute specifies a number of cases not enumerated in Peel's Act or the New York 
Statutes, viz., common pipers and fiddlers, stubborn children, common drunkards, pilferers, 
common railers and brawleis, persons selling spiritous liquors in streets, booths, &c. without 
license. 



CHAPTER 

ATTEMPTS AND INSTIGATIONS. 





CONTENTS. 


Section 1. 


What is an attempt of a crime. 


2. 


When the crime is impracticable. 


3. 


Presumption. 


4. 


Attempt of one crime under intent of another. 


5. 


Mere preparation. 


6. 


Merger of attempt. 


7. 


Presumption of degree attempted. 


8. 


Instigation. 


9. 


Merger of instigation. 


10. 


Revocation of instigation. 


11. 


Proof of instigation. 



1. An attempt to commit a crime, is some act done towards com- 
mitting, and in part execution of the intent to commit, the same. 

As putting poison in the way of a person, with intent thereby to 

murder him/ 
Turning a key with intent burglariously to enter a house. 

2. Where the commission of the crime is in the nature of things 
impracticable, in the way or by the means adopted, it is not an 
attempt. 

As where one tries to discharge a gun that is not charged ; or mixes 
with food an innocuous substance, supposing it to be poison. 

3. Where one does acts in pursuance of an intent to commit any 
crime, the commission of the same is presumed to be practicable in 
the mode and by the means adopted. 

4. But where the act done in pursuance of an intent to commit 
any crime, does not amount to an attempt to commit the crime in- 
tended, by reason of the impossibility, in the nature of things, of 

Rev. Stat. c. 125, %, 22 ; Adolphe 6c Helie, Theory of Pen. Cod. T. 5, p. 327 ; New Yoik Ber. 

Stat. P. 4, c. 1, t. 7, 8. 26. 
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committiDg the same by the means and in the mode adopted there- 
for, if the act so done be in fact, under the circumstances, towards 
and in part of the commission of another and different crime, the 
same is an attempt to commit such other crime.^ 

As where, with intent to commit homicide, a party does acts towards, 
and in part commission of, burglary. 

5. A mere preparation of the means of committing any crime, 
nothing being done in execution of the intent to commit the same, 
is not an attempt to commit the same. 

As merely procuring poison intended to be used for homicide. 
Or merely procuring a picklock-key intended to be used in the com- 
mission of burglary. 

6. Where any crime attempted is committed by the party making 
such attempt, the attempt is merged in the crime.^ 

7. Where it does not appear which of two or more degrees of any 
crime is attempted, the lowest of such degrees is presumed. 

8. 1^. Whoever attempts to commit any crime, for the punish- 
ment of which attempt no special provision is otherwise expressly 
made, shall, if the crime be punishable with death or imprisonment 
for life, be punished by 



2^. And in any other case, by not exceeding one half of the max- 
imum, nor less than one half of the minimum punishment for such 
crime.^ 

9. Whoever instigates another to the commission of any crime, by 
commanding, soliciting or offering to hire, or otherwise endeavoring 
to induce him to commit the same, shall be subject to the penalty of 
an attempt to commit such crime, with like presumption as to the 
degree of the crime intended to be iiistigated.(a) 

1 Adolphe & H«lie, Theo. Fen. Cod. v. 5, p. 334. 1' Rev. Stat. c. 125, 8. 12, and c. 133, s. 13. 
• See If. York Rev. Stat. P. 4, c. 1, t. 7, s. 26. I 

{a) handgtildon to eiifM i« a aundememor at the coamMn law whem the eriiaa ii not earn- 

mitted. 
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10. The instigation is merged in the crime committed in pursu- 
ance thereof, when the crime is committed in such manner that the 
instigator is guilty thereof, bj reason of his being an accessary before 
the fact, or otherwise. 

11. If, before a crime is attempted in pursuance of an instigation 
thereto, the instigator repents of the instigation and revokes and 
countermands the same, and endeavors to his utmost to prevent the 
crime, he is not subject to punishment for the instigation. 

12. No person is subject to be convicted of instigating another to 
a crime, on the mere testimony of the party professing to have been 
so instigated, not corroborated by other evidence direct or circum- 
stantial, except in cases where it is expressly otherwise provided. 
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Sbctioh 1. Accessary after the fact defined. 
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1. If anyone, not standing in the relation of husband or wife, 
or in that of parent or grand-parent, of child or grand-child, or of 
brother or sister, by consanguinity or affinity, to any person guilty, 
either as principal or accessary before the fact, of any felony, or 
guilty of the offence of forgery, or the uttering of any forged writing, 
or of an offence in respect to the current coin, shall harbor, conceal, 
maintain, or assist such person, with the intent that such person 
shall avoid or escape from detection, arrest, trial, or punishment, 
he shall be deemed an accessary after the fact to such felony or 
other offence.^ 

2. 1^. Whoever is accessary after the fact to treason or murder, 
shall, where punishment for his offence is not otherwise expressly 
provided by law, be punished by(a) 



2P. Whoever is accessary after the fact to any other of the 
offences aforesaid, shall, where punishment for his offence is not 
otherwise expressly provided by law, be punished by 



> Rev. Stat. c. 132, s. 4. 

(a) Provision is made in the chapter on Obstructinff the Course of Justice, sect 3, for res- 
cue or aiding in the escape of any person charged with any capital or other offence. So the 
offence of being accessary to theft by receiving stolen goods, is expressly provided against 
The provisions of the present chapter, therefore, apply onlv to the cases of being otherwise 
accessary after the fact The bemg accessary after the iact to a felony, is an offence at 
common law. (Gabb. Cr. Law, 31, w5.) Bui such accessaries to treason are said to be prin- 
^iptlfl. (Id. 31.) But it is otherwise by the constitntion of this state. 
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SicTioif 1. Former cohtiction. 

2. Former acquittal. 

3, 4. Where the facts charged in the second prosecution WDald:liaTe been 

ground of conviction on the former. 
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1. Any person who has been tried and convicted of any offence 
before a court, tribunal or magistrate having jurisdiction of the case, 
is not subject to subsequent criminal prosecution therefor, and such 
conviction may be pleaded in bar of any such subsequent prosecu- 
tion*^ 

As where one has been convicted of an assault and battery upon 
one person, and he in fact assaulted two at the same time and 
by the same act, he is not thereafter subject to prosecution for the 
assault on the other.' 

Or where one has been convicted of stealing a thing, he is not there- 
after subject to prosecution for such act as being a stealing, em- 
bezzling, or extorting of such thing. 

2. No person is subject to be tried again for the same offence, of 
which he has been found not guilty and acquitted in a former trial, 
upon the facts and merits, before a court, tribunal or magistrate hav- 
ing jurisdiction of the case ; and such acquittal may be pleaded in 
bar of any such subsequent prosecution, notwithstanding any defect 

> 1 Chit. 0. L. 452. • Damon's C. 2 Tyler's R. 387 ; Benham's 0. 7 Com. R. 414 ; Andrews's C. 

2 Mass. R. 409. 
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in the form or in the substance of the indictment, information or 
complaint on which he was so acquitte(i.(a) 

3. Where, in a subsequent prosecution, the offence alleged is the 
same that the defendant was convicted of in a former prosecution, or 
such as, upon proof of his guilt, he might have been convicted of 
under a former prosecution, in which he was acquitted on a trial 
upon the facts and merits before a court, tribunal or magistrate hav- 
ing jurisdiction of the case, such former acquittal or conviction may 
be pleaded in bar of such subsequent prosecution.^ 

As where one, acquitted on a trial for murder, is afterwards indicted 
for the same homicide, as being manslaughter.' 

Or where one, having been acquitted on an indictment for man- 
slaughter, is subsequently prosecuted for the same homicide, as 
being murder. (i) 

Or where one, having been acquitted of any crime, is subsequently 
indicted for a crime including that of which he had been acquit- 
ted,^ or being part of the same.(c) 

Or where one, having been acquitted on an indictment for an offence 
alleged to have been committed in the first or some aggravated 
degree, is subsequently indicted for the same act as being a 
lower or less aggravated degree of the same offence, of which 
lower or less aggravated degree, if proved guilty, he might have 
been convicted under such former indictment. 

4. If the facts alleged in the subsequent prosecution be such as, 
if proved, would not have been ground of conviction in the former 



» See 17 Pick. R. 400 ; 12 Pick. R. 502 ; Gord- 
win's C. 18 Johns. R. 201 ; M'Kee»s C. 2 
BaUey, R. 651 ; Norvel's C. 2 Yerg. 24 ; 
Benham's C. 7 Conn. R. 418, 419. 



« 1 Chit. C. L. 455, who cites 4 Co. Rep. 45, 46 ; 
2 Hale, 246 ; Post. 329 j and see 12 Pick. 504. 
3 1 Chit. C. L. 456. 



(a) Rev. Stat. c. 123, s. 4. The Revised Statutes modify the common law, according to 
which law a former acquittal can be pleaded in bar only in case of its being upon valid pro- 
ceeding. The Revised Statutes, however, restrict this modification to former trial on tnifid- 
tnerU ; m the above section the same rule is extended to trials on the merits in all cases ; for 
if a tribunal having jurisdiction, has, on a trial on the merits, found the party not guilty, the 
effect ought, it seems, to be the same to whatever tribunal the law may have given the juris- 
diction, and whatever form it may have prescribed for the prosecution. (See 1 Chit C. L. 452; 
N. Y. Rev. Stat P. iv. c. 1, 1 7, s.28, v. 2, p. 702, as to former acquittal.) 

(b) lChitC.L.452; 4 Co. Rep. 45, 46 ; 2Hale,246; Post 325, 328, 329 ; 12Pick.504; 
Bro. App. 121 ; 1 Leach, 12 ; 12 East, R. 415 ; and see 1 Chit Cr. L. 251, as to conviction on 
proof of another degree, species or modification of a crime than that specifically alleged. 

(c) Kinney's C. 2 Virg. Cas. 1.*^. The first conviction was of riotously assaulting a person, 
and the riotous conduct of the defendant was given in evidence in aggravation ; the second 
prosecution was for the riot And see Crenshaw's C. Mart & Yerg. 122 ; Hawkins's C. 1 
Port 475 ; McCarty's C. 1 Bay, 334, cited 1 Mete. & Perk. Dig. p. 348, Na 35. 
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prosecution, the fonner conviction or acquittal cannot be pleaded in 
bar of the subsequent prosecution.({Q 

6. Where the same act constitutes two or more diverse and dis- 
tinct offences, different in their nature and character, one not being 
merged in the other, the offender may be proceeded against for each, 
and cannot plead a conviction or acquittal for one, in bar of proceed- 
ings against him for the other. 

As where one is guilty of an assault and battery in presence of a 
court, the same being a contempt.' 

6. Any person acquitted on trial of any charge of any offence 
upon the ground of variance between the indictment, information or 
complaint and the proof, or upon any exception to the form or the 
substance of the indictment, information or complaint, may be subse- 
quently tried and convicted of such offence or fact under a new in- 
dictment, information or complaint, notwithstanding such former 
acquittaL(6) 

7. Any public officer who is acquitted or convicted on an impeach- 
ment for any misdemeanor, cannot plead such conviction or acquittal 
in bar of a criminal prosecution.^ 

8. A conviction or acquittal fraudulently or collusively obtained by 
the defendant on his own relation, complaint or information, or by 
any other person on his behalf, is not a bar to a subsequent prosecu- 
tion.^ 



» Young's C. 1 Car. Law Repos. 519 ; Mete. &; 
Perk. Dig. v. 1, p. 242, No. 68, and p. 347, 
No. 17. 



« Const, c. 1, s. 2, a. 8. 

3 Alderman's C. 4 Mass. R. 477 ; Little's C. 1 N. 
H. Rep. 257 j Jackson's C. 2 Virg. Caa. 501. 



{d) This was held in case of one, having been convicted of an assault with intent to mnrder, 
who was subsequently indicted for the murder Uiereby committed. (Roby'sC. 12 Pick. 496.) 
But it has been held, (Shepard's C. 7 Conn. R. 56,) that a conviction of an assault to commit a 
rape is a bar to an indictment for a rape thereupon committed ; and so, (Cooper's C. 1 Green, 
62,) that a conviction for arson, which was not capital, was a bar to indictment for murder in 
burning to death a person who was in the house. The courts recognize the rule stated in the 
above section, though they may differ in applying it. . 

(e) Rev. Stat c. 123, s. 5. The provision in the Revised Statutes extends only to trials on 
indictment But the rule seems to be just as applicable to other trials. 

As to acquittal on the ground of variance and subsequent trial, see Hoffinan's C. Addis. 
140 ; Mortimer's C. 2 Virginia Cases, 325 ; 4 Monr. 108 ; 17 Pick. R. 400. 
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9. Where the jurisdiction of a court or magistrate, for the trial and 
punishment for an offence, depends upon its not being of a high and 
aggravated nature, or upon its not being a high crime or misdemea- 
nor, without any definite provision by law as to what shall constitute 
such high and aggravated nature or such high crime or misdemeanor, 
the assuming such jurisdiction is not conclusive of the offence not 
being of a high and aggravated nature, or a high crime or misde- 
meanor. (/) 

10. Where any one dies within this state of a wound inflicted out 
of this state by any inhabitant of this state, or resident therein, in a 
duel fought in pursuance of a previous appointment or engagement 
within this state, as specified in c. , s. , the person inflicting 
such wound, or any accessary to his offence, may plead to an indict- 
ment for such offence a former conviction or acquittal thereof, in any 
other state or country ; and such plea being established by admission 
or proof, shall be a bar to all fiirther or other proceedings against 
him for the same offence within this state.^ 

» Rev. Stat. c. 125, s. 5. 

(/*) Cunningham's C. 13 Mass. R. 245 ; Goddard's C. 13 Mass. R. 457 ; and see WCarft 
C. 2 Blackf. 5. By the Rev. Stat. c. 85, s. 24, 25, the jurisdiction of justices of the peace for 
the trial and punishment of assault and battery, or other breach of the peace, depends on its 
not bein^ of an aggravated nature. So by the twenty-sixth section of the same chapter, it is 
directly implied that a justice of the peace has not such jurisdiction of a hiffh crime or misde- 
meanor. Accordingly, a conviction or acquittal of a crime of an ajggTavated nature, or a high 
crime or misdemeanor, on a trial before a magistrate not having jurisdiction for the trial and 
punishment of such a crime, cannot be pleaded in bar of a subsequent prosecution for such 
crime. (Goddard's C. 13 Mass. R. 457 ; Curtis's C. 11 Pick. 134.) 
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CONTENTS. 

SionoH 1. Duty of officers. 

2. Requirinfl: persons to aid. 

3. Calling out armed force. 

4. Persons killed or wounded. 

1. If any persons to the number of twelve or more, being armed 
with clubs or other dangerous weapons, or if any persons to the 
number of thirty or more, whether armed or not, shall be unlawfully, 
riotously, or tumultuously assembled in any city or town, it shall be 
the duty of the mayor and each of the aldermen of such city, and of 
each of the selectmen of such town, and of every justice of the peace 
living in such city or town, and also of the sheriff of the county and 
his deputies, to go among the persons so assembled, or as near to 
them as may be with safety, and, in the name of the commonwealth, 
to command all the persons so assembled immediately and peaceably 
to disperse ; and if the persons so assembled shall not, thereupon, 
immediately and peaceably disperse, it shall be the duty of each of 
the said magistrates and officers to command the assistance of all 
persons there present, in seizing, arresting and securing in custody 
the persons so unlawfully assembled, so that they may be proceeded 
with for their offence according to law.^ 

2. If any persons riotously or unlawfully assembled, who have 
been commanded to disperse by the mayor or any alderman of the 
city, or any of the selectmen of the town, or any justice of the peace 
living in the city or town, or the sheriff or any deputy-sheriff in the 
county where such persons shall be so assembled, shall refuse or 

> Rer. Stmt. c. 129, s. 1. 
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neglect to disperse, without unnecessary delay, any two of such 
magistrates or oflicers may require the aid of a sufficient number of 
persons, in arms or otherwise, as may be necessary, and shall pro- 
ceed, in such manner as in their judgment shall be expedient, forth- 
with to disperse and suppress such unlawful, riotous or tumultuous 
assembly, and seize and secure the persons composing the same, so 
that they may be pioceeded with according to law.^ 

3. Whenever an armed force shall be called out, in the manner 
provided in the twelfth chapter of the Revised Statutes, for the pur- 
pose of suppressing any tumult or riot, or to disperse any body of 
men acting together by force, and with intent to commit any felonj, 
or to offer violence to persons or property, or with intent, by force 
or violence, to resist or oppose the execution of the laws, such armed 
force, when tliey shall arrive at the place of such unlawful, riotous 
or tumultuous assembly, shall obey such orders for suppressing the 
riot or tumult, and for dispersing and arresting all the persons uiio 
arc committing any of the said offences, as they may have received 
from the governor, or from any judge of a court of record, or the 
sheriff of the county, and also such further orders as they shall there 
receive from any two of the magistrates or officers mentioned in the 
preceding section*^ 

4. If, by reason of any of the efforts made by any two or more of 
the said magistrates or officers, or by their direction, to disperse such 
unlawful, riotous or tumultuous assembly, or to seize and secure the 
persons composing the same, who have refused to disperse, though 
the number remaining may be less than twelve, any such person or 
any other persons then present, as spectators or otherwise, shall bo 
killed or wounded, the said magistrates and officers, and all persons 
acting by their order or under their direction, shall be held guiltless 
and justified in law; and if any of said magistrates or officers, or 
any person acting by their order or under their direction, shall be 
killed or wounded, all the persons so at the time unlawfully, riot- 
ously or tumultuously assembled, and all other persons, who, when 
commanded or required, shall have refused to aid and assist the said 
magistrates or officers, shall be held answerable therefor.^ 

• Rer. Slat. c. 129, s. 4. ■ H). c 129, s. 5. » lb. c. 129, t. 6, 
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CONTENTS. 

Sectiom 1. Rewards for prosecution for burglary, robbery, larceny, cmbcMlement, and receiv- 
ing stolen goods. 

2. Rewards for prosecution for forgery, counterfeiting, &c. 

3. Reward for prosecution for selling lottery tickets. 

!• Upon the conviction of any person of burglary, robbery or lar- 
ceny, embezzlement or receiving stolen goods, the court, in which 
such conviction is had, may order a meet recompense to the prose- 
cutor, and also to the officer who may have secured and kept the 
stolen property, not exceeding their actual expense, with a reason- 
able allowance for their time and trouble, to be paid by the county 
treasurer, and by him charged to the commonwealth.^ 

2. There shall be allowed and paid, to the person who shall in- 
form and prosecute, in the cases hereafter mentioned in this section, 
the following rewards, that is to say : The sum of sixty dollars for 
each person convicted and sentenced for the offence of forgery of, or 
making any false and counterfeit certificate, bill or note in the simil- 
itude of any certificate, bill or note, issued for any debt of this state, 
or by or for any bank or banking company, by law established in 
this state ; or for the offence of counterfeiting any gold or silver coin, 
current by law or usage ; — and the sum of forty dollars for each per- 
son convicted and sentenced for the offence of possessing, with intent 
to utter as true, or of knowingly uttering as true, any such false and 
counterfeit certificate, bill or note, or any such counterfeit coin ; 
which rewards shall be paid out of the public treasury, by the war- 
rant of the governor, with advice of the council, to be granted on the 
certificate of the judge or court before whom such conviction shall be 
had ; and when there shall be two or more informers and prosecutors 

^ Be7. Stat. c. 126, s. 26. 
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for the same offence, the said reward shall be divided between them 
equally, or in such proportions as said judge or court shall deter- 
mine.^ 

3. Where any person is convicted of importing, printing, publish- 
ing, selling or distributing any obscene book, pamphlet, ballad, 
printed paper or other thing, or introducing the same into any fam- 
ily, school or place of education, or of buying, ])rocuring, receiving 
or having in his possession any such book, pamphlet, ballad, printed 
paper or other thing, for the purpose of sale, exhibition, loan or cir- 
culation, or with intent to introduce the same into any family, school, 
or place of education, and sentenced to pay a fine, there shall be 
paid, to the person who shall inform against and prosecute such 
offender, one half of the amount of the fine which shall be actually 
paid by such convict.* 

4. For every person who shall be convicted under the seventh sub- 
section of the tenth section of chapter , relating to common 

nuisances, there shall be paid fifty dollars to any person who shall 
inform and prosecute ; and for every conviction under any other sub- 
section of the same section, at the discretion of the court in which 
the conviction is had, a sum not exceeding one half of the fine actu- 
ally paid by the offender ; which rewards shall be paid out of the 
public treasury, in the manner provided in the second section.' 

1 Rev. Stat. e. 127, 1. 19. > lb. o. 130, 1. 12. « lb. c. 132, s. 7. 
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CONTENTS. 

Skction 1. In case of larceny, embezzlement, receiving stolen goods, malidons iojuiy, wilfbl 
trespass, profaniiy, drunkenness, vagrancy. 

2. In case of accessaries. 

3. Mitigation of punishment on satisfaction made for stolen goods. 

1. 1^. The police court of the city of Boston concurrently with 
the municipal court, and other police courts, and also justices of the 
peace concurrently with the common pleas, (saving express provis- 
ions to the contrary,) have jurisdiction for the prosecution, trial and 
sentencing to punishment of any person charged with the following 
offences, viz. : (a) 

2^. Larceny in any of the cases mentioned in the first sub-sectioo 
of the forty-sixth section of the chapter, when the amount 

stolen is not alleged to exceed five dollars ; and in all other cases, 
when the amount stolen is not alleged to exceed fifteen dollars: 

3^. Embezzlement, when the amount embezzled is not alleged to 
exceed fifteen dollars : 

4^. Receiving stolen goods, when the amount received is noi al- 
leged to exceed the value of fifteen dollars : 

5^. Malicious injuries and mischiefs, not endangering the life or 
personal safety of another, when the value of the property taken or 

(a) The subjects of this chapter are taken from chapters 123 to 133 of the Revised Stat- 
utes. It is proposed to leave the jurisdiction of these courts and ma^strates as it is at pres- 
ent; and, accordingly, the passages in these ten chapters relating to it are collected in this 
chapter. The provision for jurisdiction in case of vagrants and disorderly persons is added 
on account of there being some provisions in that chapter not included in the fifth section of 
the forty-third chapter, giving this jurisdiction to these courts and magistrates. Their juris- 
diction might perhaps be advantageously, and with a saving of considerable expense, extended 
to cases of a ldrg:er amount, where the crime is not of an aggravated naturCi but the subject 
doQd not come within tiic proposed limits of this report 
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carried away, or amount of injury or mischief occasioned thereby, is 
not alleged to exceed fifteen dollars :^ 

6^. Wilful trespasses, when the value of the property taken or 
carried away, or injury occasioned thereby, is not alleged to exceed 
fifteen dollars :^ 

70. Profanity:^ 

8^. Drunkenness:^ 

9^. And the offences mentioned in the chapter.(6) 

10^. Saving to the defendant, in all the preceding cases, the right 
of trial by jury on his appeal, as in other cases.^ 

2. Any court having jurisdiction of any crime, has also like juris- 
diction of the offence of being an accessary to such crime, either 
before or after the fact.^ 

3. In case of conviction of any one before any police court or jus- 
tice of the peace, for receiving stolen goods, if the convict shall make 
satisfaction to the person injured, to the full value of the property 
stolen and not restored, the punishment of his offence may be miti- 
gated as justice may require.^ 



> Rev. Stat. c. 126, s. 44. 

• Rev. Stat. c. 126, s. 44. 

* Rev. Stat. c. 130, s. 16. 
« Rev. Stat. c. 130, s. 18. 



» Rev. Stat. c. 126, s. 44. 
• Rev. Stat. c. 133, s. 5. 
7 Rev. Stat. c. 126, s. 23. 



(&) Rev. Stat c. 143, 8. 5, give this jariadiction in case of vagrants and diaorderl j penons, 
and it is not proposed to repeal that chapter, bat the above chapter in the code includes a few 
cases not enumerated in the chapter of the Revised Statutes above citedy the jurisdiction of 
which seems properly to belong to the same courts and magistrates. 
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CONTENTS. 

Section 1. Prosecution on a repealed law. 

2. Merger. 

3, 4, 5. An accessary subject to be tried though the principal be not so. 

6. The receiver of stolen goods is subject to ponishment though the thief may 

not have been convicted. 

7. Prior imprisonment to be allowed for. 

8. Conviction of lower degree than charged. 

.'9. Duty of the officer arresting to secure the goods stolen. 

10. Committal of a witness guilty of perjury. 

11. Securing proofs of his perjury. 

12. Allegations and evidence of embezzlement. 

13. Allegation of an unlawful oath. 

14. Allegation of an intent to defraud. 

15. Witnesses to an unlawful oath. 

16. Information for a forfeiture of a prize in a lottery. 

17. Witnesses in cases of forgery of bank-notes. 

18. Evidence of forgery of a certificate of public stocks. 

19. Witness in charge of obscene publications. 

1. No prosecution can be maintained for an offence against a law, 
after the same is repealed, except under a reservation for that pur- 
pose in the repealing act.^ 

2. A misdemeanor committed in committing a felony, and being 
part of the commission thereof, is merged in the felony.* 

3. An accessary before the fact to the commission of any crime, 
may be prosecuted therefor by indictment or otherwise, either as a 
principal or as an accessary before the fact.(a) 

> U. S. V. Passmore, 4 Dall. 372 ; Buss. 1753, n. I ' Isaac's C. 2 East, P. C. 1031. The doctrine it 
Am. £d. 1824. | a general one. 

(a) Rev. Stat c. 133, s. 2. That is, it is mere matter of description, and, in some caaes, 
the description cannot be sufiictently specific without chargin|r the offender as an accessary 
An accessiary is strictly such only to a fdony ; and the same circumstances whidi make one 
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4. An accessary before the fact may be prosecuted therefor either 
with, or separately from the principal, or any or all of the principals 
therein, or other accessary or any of the other accessaries thereto, 
and either before or after the principal or any of the principals 
therein, or other accessary, or any of the other accessaries thereto, 
are convicted or prosecuted.^ 

6. An accessary before or after the fact to the commission of any 
crime, is subject to trial and punishment as such, whether the prin- 
cipal be prosecuted or amenable to justice or not.* 

6. Apy person guilty of receiving goods stolen, embezzled or ex- 
torted, is subject to be prosecuted and punished therefor, though the 
person who stole, embezzled or extorted the same, may not have 
been convicted of such offence.(&) 

7. In cases of sentence to imprisonment, the period during which 
the party sentenced shall have been previously imprisoned, shall be 
taken into consideration, and the sentence shall not be for a period 
of imprisonment, which, together with the period of previous impris- 
onment after arrest, (except on delay by motion or appeal by the 
prisoner,) shall exceed the maximum punishment by imprisonment 
for the offence of which the party sentenced is convicted. 

8. In a trial for an offence of which there are different degrees, in 
which the defendant is charged with the commission of the offence 
in any particular degree, he may be convicted of the crime in any 
lower degree, provided the statement and description of the offence 
in the indictment or complaint is applicable to such lower degree, 
and adequately sets forth the same in such manner as to give the 
defendant due notice for the purpose of making defence, and ena- 
ble him to avail himself of the conviction or acquittal in bar of another 
prosecution for the same offence.^ 

» Rev. Stat. c. 133, s. 2. I » See New York Revised Statutes, P. iv. c. 2, 

• Rev. Stat. c. 133, s. 2, 5. | t. 7, s. 27. 

an accessary before the fact to a felony makes him a principal in a misdemeanor ; so that the 
substitution of the word crime in this section for felony will make no difference in the con- 
struction. 

(6) Rev. Stat c. 126, s. 24. The provision of the Revised Statutes applies only to the 
receiver of foods that were stolen, but the provision seems to be equaUy applicable to receiv- 
ing embezxled or extorted goods. 
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9. The officer who arrests any person on a charge of having been 
guilty as principal in, or accessary before or after the fact to a robbery 
or larceny, shall, if practicable, secure the property alleged to have 
been stolen, and shall be answerable for the same, and shall annex a 
schedule of the property so secured to his return ; and upon the con- 
viction of the offender, the same shall be restored to the owner or 
person entitled to the possession thereof.^ 

10. Whenever it shall appear to any court of record, that any wit- 
ness or party, who has been legally sworn and examined, or has 
made an affidavit in any proceeding in the course of justice, has tes- 
tified in such a manner as to induce a reasonable presumption that 
he has been guilty of perjury therein, the court may immediately 
commit such witness or party, by an order or process for that pur- 
pose, or may take a recognizance with sureties, for his appearing to 
answer to an indictment for perjury ; and, thereupon, the witnesses 
to establish such perjury, may, if present, be bound over to the proper 
court, and notice of the proceedings shall be forthwith given to the 
district attorney.' 

11. If in any proceeding in a court of justice, in which perjury 
shall be reasonably presumed, as specified in the preceding section, 
any papers, books or documents shall have been produced, which 
shall be deemed necessary to be used on any prosecution for such 
perjury, the court may, by order, detain the same from the person 
producing them, so long as may be necessary, in order to their being 
used in such prosecution.' 

12. In any prosecution for embezzlement of money, bank-notes, 
checks, drafts, bills of exchange, or other securities for money, of 
any person, by any clerk, agent or servant of such person, it is 
sufficient to allege generally an embezzlement of money to a certain 
amount, without specifying any particulars of such embezzlement ; 
and on the trial, evidence may be given of any such embezzlement, 
committed within six months next after the time alleged ; and it is 
sufficient to maintain the charge, or is not a variance, if it be proved 
that any money, bank-note, check, draft, bill of exchange or other 
security for money, of such person, of whatever amount, was embez- 

^ Ber. Stat. e. 126, i. 25. > Ib^ e. 128, s. 6. • lb. c. 128. s. 7 



4 PROVISIONS RELATIVE TO PROSECUTIONS, 

zled by such clerk, agent or servant, within the said period of s\% 
naonths.^ 

13. In an indictment for administering or taking an unlawful oath, 
it is not requisite to set forth the form or tenor of the alleged oath 
or obligation ; it is sufficient to set forth that an unlawful oath or 
obligation was administered or taken by the person indicted, setting 
forth the substance thereof, with the place and occasion of taking 
the same.* 

14. In any case where an intent to defraud is requisite to consti^ 
tute an offence, it is sufficient to allege in the indictment an intent 
to defraud, without naming therein the person or body corporate 
intended to be defrauded ; and on the trial under such indictment 
it is sufficient, and shall not be deemed a variance, if there appear to 
be an intent to defraud the United States, or any state, county, city, 
town or parish, or any body corporate, or any public officer in his 
official capacity, or any copartnership or members thereof, or any 
person.' 

15. In any prosecution for administering or taking an oath or oh- 
ligation in nature thereof not required or authorized by law, either 
the person administering or the person taking the same, is a compe^ 
tent witness in a prosecution of the other, if he is not otherwise 
incompetent to testify ; and any person so testifying shall not there- 
after be liable to prosecution for any such ofience previously com- 
mitted by him/ 

16. Any sum of money or other valuable thing forfeited to the 
commonwealth, under the seventh sub-section of the fourteenth sec- 
tion of the chapter relating to common nuisances, may be 
recovered by an information to be filed, or by an action for money 
had and received, to be brought by any district attorney or other 
prosecuting officer, in the name and on behalf of the commonwealth.^ 

17. In prosecutions for forging or counterfeiting notes or bills of 
banks, or for uttering as true any counterfeit bank-bills or bank* 



* Rev. Stat. c. 133, s. 10. 
•Rev. Stat. c. 128, s. 25. 
» Rev. Slat. c. 127, s. 14. 



« Rev. Stat. c. 128, s. 26 
» Rev. Stat. c. 132, s. 8. 
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.notes, or for being possessed thereof, with intent to utter the same 
as true, the testimony of the president and cashier of any bank, the 
notes or bills of which are alleged to be counterfeited, may be dis- 
pensed with, if their place of residence is out of this state, or is more 
than forty miles from the place of trial ; and the testimony of any 
person acquainted with the signature of the president or cashier of 
such bank, or who has knowledge of the difference in appearance of 
the true and counterfeit bank-notes and bills thereof, may be admit- 
ted to prove that any such bank-notes or bank-bills are counterfeit.^ 

18. In any prosecution for forging or counterfeiting any note, 
certificate, bill of credit or other security, issued on behalf of the 
United States, or on behalf of any state or territory, or for uttering 
as true any such forged or counterfeit note, certificate, bill of credit 
or security, or for being possessed thereof with intent to utter the 
same as true, the certificate under oath of the secretary of the treas- 
ury or of the treasurer of the United States, or of the secretary or 
treasurer of any state or territory on whose behalf such note, certifi- 
cate, bill of credit or security purports to have been issued, shall be 
admitted as evidence, for the purpose of proving the same to have 
been forged or counterfeit.^ 

19. Any person who shall inform of, and prosecute for, any of the 
offences specified in the eleventh section of the 

chapter, relating to common nuisances, shall, notwithstanding his 
being entitled to one half of the fine on conviction, be competent to 
testify as a witness in the prosecution.^ 

» Bcv. Stat. c. 127, s. 10. « lb. c. 127, s. 11. » lb. c. 130, s, 12. 
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Sienosr 1. Time when this code goes into openttion. 

2. Repeal of former acts and laws. 

3. Fending prosecutions. 

4. Former laws not revived. 

1. The provisions of this code shall take efTect and go into opera- 
tion from and after the day of 

2. The first title of the fourth part of the Revised Statutes, and 
the fifteenth, sixteenth and seventeenth sections of ** an act to amend 
the Revised Statutes and to supply certain omissions therein," passed 
on the thirteenth of February, eighteen hundred and thirty-six, and 
also 
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shall be repealed from and after the said day of 

provided that such repeal shall not affect any offence 
committed, or penalty or forfeiture incurred, under said repealed acts^ 
and sections, before the time when such repeal shall take effect, but 
such acts and sections of acts shall remain in full force and effect in 
respect to the liability of any person to be proceeded against, tried 
and punished for any offence so committed, er to suffer any penalty 
or forfeiture so incurred, except that, where any punishment, pen- 
alty or forfeiture shall have been mitigated by the provisions of this 
code, such provisions may be extended and applied to any judgment 
pronounced after such repeal shall go into effect; and except that 
the proceedings in respect to any such offence, penalty or forfeiture 
may, when necessary or convenient, be conformed to the provisions 
of this code. 

3. No suit or prosecution pending at the time of the said repeal for 
any offence committed, or for the recovery of any penalty or for- 
feiture incurred under said acts and sections of acts hereby repealed^ 
shall be affected by such repeal, except that the subsequent proceed- 
ings in any such suit or prosecution may,^ when necessary or con- 
venient, be conformed to the provisions of this code. 

4. No law, act or section of an act, repealed or abolished by any 
part of said title of the Revised Statutes, or said other acts and sec* 
tions of acts hereby repealed, shall be revived by such repeal.(a) 

(a) The term abolished is used as well as the term repealed in this section, for the reason 
that, by the Revised Statutes, (c. 133, s. 15,) the plea of benefit of dermr and the '^i4tincti^p«^- 
between murder and petit treason are ^^ abolished." 
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